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P-R-0-C-E-E-D-1-N-G-S

9:40 a.m.

CHAIRPERSON JORDAN: Good morning.
Would this hearing please come to order. I
don®"t even have my cell phone. Please begin
to silence cell phones. Good morning, ladies
and gentlemen. We are located in the Jerrily
R. Kress Memorial Hearing Room at 441 4th
Street, N.W. Today"s date is April 2, 2013.
We"re here for a public hearing of the Board
of Zoning Adjustment.

My name i1s Lloyd Jordan,
Chairperson. To my immediate left is Nicole
Sorg, Vice Chair. To her left i1s Marcie
Cohen, member of the Zoning Commission who we
are glad to have here today. To my right is
S. Kathryn Allen, member of the Board, and to
her right i1s Jeffrey Hinkle, member of the
Board.

Please be advised that these
proceedings are being recorded by a court

reporter and also being webcast live.

Neal R. Gross & Co., Inc.
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Therefore, 1"m going to ask you refrain from
any disruptive noises today.

The Board®"s agenda and the
processes and procedures of the Board are
contained in some pamphlets to my left on the
wall. Feel free to get those.

Additionally, anyone who plans to
testify In a case that i1s set for a hearing
for today, please stand and take the oath or
affirmation being given by the Board
secretary. In addition, | need you to
complete two witness cards apiece and give
them to the court reporter prior to
testifying.

With that, anyone i1s going to
testify 1In any of the matters that are up for
hearing today, please stand and take the oath.

(Whereupon, the witnesses were
sworn.)

CHAIRPERSON JORDAN: Mr. Moy,
we"re ready.

MR. MOY: Good morning, Mr.

Neal R. Gross & Co., Inc.
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Chairman, and members of the Board. Before I
begin with the cases for this morning, for the
record 1 would announce that there are two
applications advertised for a hearing today
that have been withdrawn by the Applicant.
Those are cases Application No. 18524 of N
Street Village, Inc., and 18525 of 2750 32nd
Street Trust.

With that, the first application
for the Board for public hearing 1is
Application No. 18526. This i1s the
application of Brian and Christy Davis,
pursuant to 11 DCMR 3104.1, for a special
exception for a two-story rear addition to a
one-family row dwelling under Section 223, not
meeting the lot occupancy requirements under
Section 403, and nonconforming structure
requirements under Subsection 2001.3 iIn the R-
4 District at premises 1329 F Street, N.E.
Property located in Square 1029, Lot 169.

CHAIRPERSON JORDAN: Thank you.

Please 1dentify yourselves.

Neal R. Gross & Co., Inc.
202-234-4433
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MS. FOWLER: Good morning. [I™m

Jennifer Fowler.

MS. DAVIS: Hi. 1"m Christy
Davis.

CHAIRPERSON JORDAN: Ms. Fowler,
you"re the --

MS. FOWLER: The architect.

CHAIRPERSON JORDAN: And, Ms.
Davis?

MS. DAVIS: 1°m the homeowner.

CHAIRPERSON JORDAN: Homeowner .
Okay. I think we have one preliminary matter.
You have not made a request to wailve our
filing deadline rule and there was a filing
that came in after that, the revised plans.
The filing should be i1in 14 days before the
hearing and this one came iIn late.

Unlless the Board has any
objection, we"ll go ahead and accept that?
We"l1l go ahead and accept it.

MS. DAVIS: Thank you.

CHAIRPERSON JORDAN: This i1s a 223

Neal R. Gross & Co., Inc.
202-234-4433
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which 1 think 1s pretty straightforward. We

have support letters in the file. We don"t
have an ANC letter.

Did this get presented to the ANC?

MS. DAVIS: Yes, it did. It was
voted for approval.

CHAIRPERSON JORDAN: Mr. Moy, do
we have the ANC approval?

MR. MOY: One second, Mr.

Chairrman.

CHAIRPERSON JORDAN: Let"s just
check.

MR. MOY: No, we do not, Mr.
Chairrman.

CHAIRPERSON JORDAN: We do have
support of the neighbors. When was the ANC
vote~?

MS. DAVIS: 1t was the meeting on
maybe the 20th of March.

Do you remember the date?

I can -- we have the date.

CHAIRPERSON JORDAN: That"s okay.

Neal R. Gross & Co., Inc.
202-234-4433
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You did a presentation in front of the ANC and
then they voted to support it.

MS. DAVIS: Yes. We were at the
Subcommittee last month in February and then
the full ANC voted this month.

CHAIRPERSON JORDAN: Thank you.

MR. MOY: Mr. Chairman, if I may,
I was handed this morning a letter from the
Capitol Hill Restoration Society, letter dated
April 1st. Of course, 1t was delivered to the
Board this morning.

CHAIRPERSON JORDAN: And a support
letter from Capitol Hill Restoration Society.
Okay. We"ll add that with the other letters.
Let"s go ahead and accept i1t In the record,
Mr. Moy.

I think this 1s a pretty
straightforward request for relief. Does the
Board have any questions or issues with this
request? Is there any additional information
they believe they need from the Applicant?

We did include the request for

Neal R. Gross & Co., Inc.
202-234-4433




© o0 N oo o b~ w N

[EEN
o

11
12
13
14
15
16
17
18
19
20
21
22

Page 11
relief from 2001.3, didn"t we, as

nonconforming? 1 think that is already in the
request.

MS. DAVIS: Yes, that"s included.

CHAIRPERSON JORDAN: You have the
opportunity to do a presentation if you want.
I think the Board is pretty clear about what
you"re requesting and the Board doesn"t have
any questions. It"s your opportunity. You
can waive any further presentation by you and
then we can continue on with the hearing, or
you can do a presentation, whichever you
prefer.

MS. FOWLER: I think we are happy
to waive the presentation and just answer any
questions that anybody has.

CHAIRPERSON JORDAN: So you"ve
been here before.

MS. FOWLER: Yes.

CHAIRPERSON JORDAN: Let"s turn to
the Office of Planning and see i1f there 1is

anything that needs to be added to their

Neal R. Gross & Co., Inc.
202-234-4433




© o0 N oo o b~ w N

[EEN
o

11
12
13
14
15
16
17
18
19
20
21
22

Page 12

report.

MR. COCHRAN: OP will stand on the
record.

CHAIRPERSON JORDAN: Is there
anyone here from the Department of
Transportation? We don"t have a
transportation report. At least | did not see
one In the file but 1 don"t think 1t"s
anything that is going to impact
transportation.

Is there any representative here
from ANC-6A? We have the representation on
oath by the Applicant that a presentation was
made to both the subcommittee and the full ANC
and that support was given.

Is there anyone here wishing to
testify 1In support of this application?

Anyone in the room wishing to testify in
support of the application? Anyone In the
room wishing to testify iIn opposition to the
application? Any opposition? Going once,

going twice, going for the third time.

Neal R. Gross & Co., Inc.
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That brings us back to where you
would normally have rebuttal but there is
nothing to rebut. Closing. You don"t need to
close, unless you feel like you want to close.

MS. FOWLER: 1 just want to say
thank you for your time and thank you for Mr.
Cochran®s thorough report.

CHAIRPERSON JORDAN: Good. Thank
you.

Then let"s close the record iIn
this matter. |Is the Board ready to
deliberate? Based upon the record as it exist
and the documents already submitted, then 1
would move that we grant the relief requested.

MEMBER HINKLE: Second.

CHAIRPERSON JORDAN: Motion made
and seconded to grant the relief. Any further
questions? All those i1n favor signify by
saying aye.

BOARD MEMBERS: Aye.

CHAIRPERSON JORDAN: Those opposed

nay. The motion carries.

Neal R. Gross & Co., Inc.
202-234-4433
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Mr. Moy.

MR. MOY: Yes, sir. Staff would
record the vote as five to zero. This i1s on
the motion of Chairman Jordan to approve the
application for special exception relief under
Section 223, not meeting lot occupancy under
Section 403 and nonconforming structure
provisions under 2001.3. Seconding the motion
Mr. Hinkle. Also In support Ms. Cohen, Vice
Chairperson Sorg, and Ms. Allen. Again, the
motion carries, Mr. Chairman.

CHAIRPERSON JORDAN: Thank you,
Mr. Moy. We can have a summary order on this,
please.

MR. MOY: Yes, sir. Thank you.

CHAIRPERSON JORDAN: Thank you.

MR. MOY: The next application for
hearing is Application No. 18523. This i1s the
application of Peter H. Bell pursuant to 11
DCMR 3103.2, for a variance from the floor
area ratio requirements under Section 402, a

variance from the lot occupancy requirements

Neal R. Gross & Co., Inc.
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under Section 403, a variance from the court
requirements under Section 406, and a variance
from the nonconforming structure requirements
under Subsection 2001.3, to allow roof
additions to an existing one-family row
dwelling in the DC/R-5-B District at premises
1726 18th Street, N.W. Property located in
Square 133, Lot 133.

CHAIRPERSON JORDAN: Very good.

Please i1dentify yourselves.

COMMISSIONER COHEN: Before we

begin --
CHAIRPERSON JORDAN: Yes.
COMMISSIONER COHEN: Thank you,
Mr. Chairman. 1 just want to disclose for the

record that 1 have known Mr. Bell for many
years through professional organizations. In
particular of housing. 1 have no financial or
pecuniary interest iIn this case. | will
review it based on the facts.

CHAIRPERSON JORDAN: Thank you. 1

think that i1s acceptable. 1 really appreciate

Neal R. Gross & Co., Inc.
202-234-4433
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your disclosure.

Would you please i1dentify
yourselves.

MR. BELL: Peter Bell, the
homeowner .

MR. HOUSTON: Andre Houston. [I™m
the architect.

CHAIRPERSON JORDAN: All right. A
couple of things. One, we have an ANC letter
here. Does the Board have any questions? |
have a couple that 1 want to certainly address
on this but I just want to make sure that we
-- does the Board prefer to have a
presentation or just rather ask questions?

Let"s just ask questions unless
you just want to do a presentation. We think
It"s better and probably more effective and
efficient 1Tt we ask questions where our
concerns may be about this application.

MR. HOUSTON: That would be fine.

CHAIRPERSON JORDAN: My first

question is support letters. Do you have

Neal R. Gross & Co., Inc.
202-234-4433
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support letters from the neighbors?

MR. BELL: I do, yes.

CHAIRPERSON JORDAN: Particularly
the gap, the space between the two buildings,
the one to the rear. Is that your south?

MR. BELL: Yes.

CHAIRPERSON JORDAN: You do have
those. Did you file those with the Board?

MR. BELL: I have not yet. We
just obtained these iIn the last 24 hours.

CHAIRPERSON JORDAN: We would like
to see those. Give them to the Board
secretary, please.

Additionally, while he"s doing
that, 1 think the architect can answer this.
Where i1s the railing regarding the roof deck
or was something proposed at one time for a
railing with roof deck or something?

MR. HOUSTON: No. The roof deck
Is being held back six feet from the edge of
the parapet so there®s no walking surface at

the edge of the -- where the parapet 1is.

Neal R. Gross & Co., Inc.
202-234-4433




© o0 N oo o b~ w N

[EEN
o

11
12
13
14
15
16
17
18
19
20
21
22

Page 18

Consequently, you don"t need a railing.

CHAIRPERSON JORDAN: So there
won"t be a railing?

MR. HOUSTON: No, there will not
be a rairling.

CHAIRPERSON JORDAN: Okay. Do we
have that drawing anywhere?

MR. HOUSTON: No, you don"t.

CHAIRPERSON JORDAN: We don®"t have
that? Okay. How far i1s that setback?

MR. HOUSTON: This setback?

CHAIRPERSON JORDAN: Yes.

MR. HOUSTON: Six feet. The
parapet i1s above it so you don"t see it from
the street.

CHAIRPERSON JORDAN: Yes, Ms.
Cohen.

COMMISSIONER COHEN: Can you lift
that again? Is there going to be a storage
area on that particular roof i1tself? That"s
it. Okay. And that"s facing what?

MR. BELL: [It"s on the back part

Neal R. Gross & Co., Inc.
202-234-4433
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of the roof so it would be the west side of
the house, the rear of the house, and on the
south side away from the party wall. 1 don"t
believe 1t would be visible at all but i1t"s
essentially a structure for the staircase to
come up Into with a minimal amount of storage
as part of 1t.

CHAIRPERSON JORDAN: Any other
questions?

Mr. Hinkle.

MEMBER HINKLE: Yes. Thank you.

Just for clarification or an
understanding of this, within the ANC report,
and 1 know we are going to get to that at some
point in time, one of the conditions they
suggested was no railing. 1°m trying to
understand the concern about putting a railing
up there versus not.

MR. HOUSTON: We"re concerned it
would be visible.

MEMBER HINKLE: Okay.

MR. HOUSTON: We were, too.

Neal R. Gross & Co., Inc.
202-234-4433
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MEMBER HINKLE: Sure, sure.

CHAIRPERSON JORDAN: Was there
some earlier discussion that you were going to
have a railing there?

MR. HOUSTON: No, no. | always
held i1t back six feet.

MEMBER HINKLE: 1 was just -- you
know, properties change hands, people move iIn.
I could see the next family moving i1n here and
saying, "We need to put a railing up here."

I was just curious about the condition of this
approval. | was just trying to figure out
what the ANC"s concern was.

CHAIRPERSON JORDAN: You would
think 1t"s something that needs to be there.

MR. HOUSTON: That"s my opinion.

CHAIRPERSON JORDAN: Any other
questions that the Board has?

IT you could just give us a
moment, let"s look to the letters, your
support letters. The property that I said is

south, the property which is closest to where

Neal R. Gross & Co., Inc.
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the additions come out, what i1s that address?

MR. BELL: That number? 1 don"t
know the number.

CHAIRPERSON JORDAN: Do you have a
letter from --

MR. BELL: No. That individual we
were unable to contact.

CHAIRPERSON JORDAN: You weren"t
able to.

MR. BELL: What you have i1s the
house that iIs attached to ours was one

property that we share a party wall with. The

neighbor --

CHAIRPERSON JORDAN: What side 1s
that?

MR. BELL: That would be south of
us.

CHAIRPERSON JORDAN: South of you.

MR. BELL: Right. You have our
neighbor to the north who lives across the
street.

CHAIRPERSON JORDAN: That"s to the

Neal R. Gross & Co., Inc.
202-234-4433
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south.

MR. BELL: You have across Riggs
Place to the north. You have our neighbor to
the east and you have a neighbor, the house
next to the house that is immediately behind
ours, the house that you were inquiring about.

CHAIRPERSON JORDAN: But not the
one In between. Not the one to your immediate
south.

MR. BELL: To my immediate south,
yes.

CHAIRPERSON JORDAN: Oh, to your
immediate south. That would be your west.

MR. BELL: My immediate south 1is
1724 18th Street. 1™"m 1726. Then I also have
1728 which i1s across Riggs Place north of us
there. Then I have across the street,
directly across the street on 18th Street
which would be 17 -- Goodweather, Meredith,
which would be 17 -- I"m 26, probably 24 18th
Street. 1 mean, 25.

CHAIRPERSON JORDAN: So the

Neal R. Gross & Co., Inc.
202-234-4433
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neighbor directly behind you has not been
available?

MR. BELL: Right. 1 believe she
works 1n an international organization and 1is
gone for extended periods of time.

CHAIRPERSON JORDAN: How big a gap
Is that between your building from the
addition to that buirlding?

MR. BELL: Right now 1t"s a six-
foot gap. However, we have had a prior
variance and we go -- on the ground level
we"re attached. We abut her wall. We have a
gym back there on the ground floor that
connects basically the two buildings. Once
was once an exteria --

MR. HOUSTON: Absticer backyard.

MR. BELL: -- that was below
grade. The reason that was approved is that
the drainage down there, that is below the
street grade and the drainage down there was
an open sewer line where all the waste drains

were leaving the house.

Neal R. Gross & Co., Inc.
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In order to be able to close that
up, we had to catch the water at a higher
level so we came In here a number of years ago
and obtained a variance to be able to cover
that over, that area over. We had an
unsanitary and unhealthy condition back there
that was an historic condition.

CHAIRPERSON JORDAN: So that
building directly behind you, iIs there any
windows on that side?

MR. BELL: No.

CHAIRPERSON JORDAN: That"s just
all brick?

MR. BELL: 1t"s all brick wall
past the whole length of my house In the back
alongside the house. It"s attached to mine as
well.

CHAIRPERSON JORDAN: Thank you.

Any other questions the Board has?

Ms. Sorg.

VICE CHAIRMAN SORG: Thank you.

Are you going to be going in front

Neal R. Gross & Co., Inc.
202-234-4433
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of the HPRB?

MR. BELL: Yes.

VICE CHAIRMAN SORG: You have that
scheduled?

MR. HOUSTON: They don"t schedule
it until we get a ruling from you.

VICE CHAIRMAN SORG: That"s not
actually the case.

MR. HOUSTON: Really?

CHAIRPERSON JORDAN: Yeah.

MR. HOUSTON: That"s what they"ve
always told me, that i1t has to go through
Zoning before they will consider it. 1 have
met with them. |1 met with a staff person.

VICE CHAIRMAN SORG: The next time
you tell them that, you can say --

CHAIRPERSON JORDAN: We know
that"s not true.

VICE CHAIRMAN SORG: Next time --

MR. HOUSTON: In other words, you
would like 1t to go through HPRB before you

get to 1t?

Neal R. Gross & Co., Inc.
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VICE CHAIRMAN SORG: As the

individual 1t"s up to you which one you do
first.

MR. HOUSTON: Okay. 1 was told
the other way.

VICE CHAIRMAN SORG: That"s okay.
So you don"t have to have gone through HPRB
before you come here. The reason I asked that
question is | wanted to make sure a couple of
things. None of the additions, the egress on
the roof, and the storage area, would be
visible from Riggs Place or anywhere on 18th
Street. Is that correct?

MR. BELL: No. That i1s correct,
yes. No, they would not be visible.

VICE CHAIRMAN SORG: In the
drawings that we received, | was looking iIn
particular at the section, the floor-to-floor
height looked a little bit out of scale to me
and 1t made me want to ask about the height of
the turret in relation to the height of the

stair exit and the storage unit.

Neal R. Gross & Co., Inc.
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MR. HOUSTON: The turret is a good

deal higher.

VICE CHAIRMAN SORG: What i1s the
height of that?

MR. HOUSTON: The turret is
probably about 14, 16 feet tall.

VICE CHAIRMAN SORG: Above the
parapet?

MR. HOUSTON: Yes. Yeah, 58 feet,
10 inches to the top of the turret. It"s 48
feet, 10 inches to the top of the stair exit
and the top of the storage unit. 1It"s 10 feet
taller.

VICE CHAIRMAN SORG: Can you talk
about -- this Is addressed a little bit iIn
your application but what 1s the purpose and
the need for this storage unit? Most of the
argument in your application boils down to,
"We don"t have any space outside to recreate."
But this is a large house.

MR. BELL: [It"s under 2,000 square

feet. Large is relative but the house is a
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total of 1,940 square feet, | believe, is the

total square footage of it.

VICE CHAIRMAN SORG: So i1f you can
tell me what"s the requirement for the storage
on the roof that"s related to the need for
this sort of exterior space which i1s most of
the argument in the application.

MR. BELL: The typical things one
would store to use iIn an outdoor space; the
cushions for any seating up there, the
barbecue, the i1tems to clean the barbecue, a
hose to clean 1t down from bird droppings and
anything else that might occur on a roof deck.
Just the usual things that people would use an
outdoor deck for.

VICE CHAIRMAN SORG: It would be
difficult to store those inside down the
stairs?

MR. BELL: Yes, 1t would be a
challenge to bring those up and down the
stairs every time, particularly seat cushions

the length of a chaise would be a little bit
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hard to carry up and down, mattresses like
that.

VICE CHAIRMAN SORG: Okay. Thank
you.

CHAIRPERSON JORDAN: Are there any
other questions for the Applicant? Do we need
to hear more from them?

Is there anything that you think
you need to say other than what we®"ve asked by
questions regarding this? Otherwise, we can
then proceed onto the Office of Planning.

MR. HOUSTON: 1 just want to
remind everyone there 1s no iIncrease in either
height or presentable lot occupancy. There is
a slight increase iIn FAR.

MR. BELL: [Increase in FAR from
the additional footage from the bump-out of
the bathroom. The reason for the bathroom
change 1s we"ve been iIn this house since 1978.
We"ve been owners of 1t since 1981. It"s our
home and we intend to age in place here. 1

actually work iIn the area in the field of
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aging 1n place.

I don"t have a bathroom that would
meet the standards in the house, standards for
an accessible visitable bathroom and we do
want to create at least one iIn the house.

This 1s our primary bath and we wanted to make
It such so that we could have the opportunity
to put In rails and have a turning radius for
a wheelchair should we need that at some
point.

CHAIRPERSON JORDAN: Then let"s
turn now to the Office of Planning for their
input.

MR. GYOR: Good morning, Mr.
Chairman and members of the Board. Stephen
Gyor sitting in for Matt Jesick with the
Office of Planning. The Office of Planning
supports the Applicant®s request for relief
and rest on the record. Thanks.

MR. HOUSTON: Excuse me. Do you
have the ANC letter?

CHAIRPERSON JORDAN: Yes, we do.

Neal R. Gross & Co., Inc.
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MR. HOUSTON: Good.

CHAIRPERSON JORDAN: Do you want
to ask a question?

VICE CHAIRMAN SORG: Sure. 1
don*"t know i1If this 1s to OP or i1f you might
want to answer this but going back, i1t was iIn
the ANC report that they requested that there
be no railing. | understand your explanation
of 1t but do you run into any code issue In
regards to a railing, even though you"re
holding back the area from the edge of the
roof?

MR. HOUSTON: You don*"t need a
railing when there i1s not a walking surface
adjacent to where you might fall off.

VICE CHAIRMAN SORG: Okay.

MR. HOUSTON: They don"t actually
define how far away It needs to be.

VICE CHAIRMAN SORG: That"s
interesting.

MR. HOUSTON: That 1s. Usually

they define everything. Usually they are very
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specific. | chose six feet because 1T you"re
standing on the deck and you trip and fall,
your body won"t --

CHAIRPERSON JORDAN: Go over the
edge.

MR. HOUSTON: -- go over the edge.
The parapet also goes up so i1t"s not like
you"re standing right on the precipice.

VICE CHAIRMAN SORG: [I"m asking
because 1n a potential approval In which we
might put a condition regarding that there be
no railing and you might go to the permit
office and run Into a code issue. |IT you
investigated it and feel comfortable that is
not required, that"s what |I wanted to ask.

MR. HOUSTON: No, i1t"s not. 1
researched this and i1t"s very clear in the
code.

VICE CHAIRMAN SORG: Okay then.

CHAIRPERSON JORDAN: Any other
questions of the Office of Planning, Board?

Does the Applicant have any
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questions of the Office of Planning?

MR. BELL: No.

MR. HOUSTON: No.

CHAIRPERSON JORDAN: Anyone here
from the Department of Transportation? We do
have a letter from the Department of
Transportation which i1s voicing no objection
to the relief being requested.

Anyone here from ANC-2B? Yes.
Okay. Thank. We do have a support letter
from ANC-2B and their approval was based upon
a condition that no railing would go around
the roof deck. |1 think we"ve kind of hammered
that one.

Is anyone i1In the audience wishing
to testify iIn support of this application?
Anyone wishing to testify In support? Anyone
wishing to testify iIn opposition? Anyone 1In
opposition?

Let"s turn back to the Applicant
to see 1T there i1s anything In addition that

you may want to say to the Board regarding
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this.

MR. HOUSTON: 1 just want to
emphasize that although 1t"s four stories, |
wouldn®"t call 1t a big house but In total area
It"s not perhaps a small house. However, the
footprint is very constricted. Everything in
It has to be constricted. The stairs are
narrow and this i1s what -- and so they jammed
a bathroom iIn a very constricted area.

CHAIRPERSON JORDAN: Sure. Okay.
Good. [Is there anything else?

MR. HOUSTON: No.

CHAIRPERSON JORDAN: Then we can
close the record on this case.

Is the Board ready to deliberate
in this matter? Anything you want to say
about this application? Any concerns?

Mr. Hinkle.

MEMBER HINKLE: Yes. Thank you.
I would go back to the railing again. |
certainly understand the ANC"s concerns.

There are some ugly railings out there
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absolutely. There could be some visual
impacts. | do have a safety concern.

I have a concern about the Board
putting a condition on a property that there
can"t ever be a railing on a roof deck unless
they come in to change that condition. |
would certainly support the application but 1
don"t support putting a condition on it there
can"t be a railing for the roof deck.

CHAIRPERSON JORDAN: Yes, Ms.
Allen.

MEMBER ALLEN: I agree with Mr.
Hinkle. Thank you, Mr. Chairman. | agree
with Mr. Hinkle. |1 think certainly there
doesn"t appear to be any rule or requirement
for 1t but 1t would seem to me based on the
family and whose there or whatever i1f they
felt uncomfortable or 1f they felt a need to
put 1t, 1 think we should allow that if that
was the case. To put the condition on just
seems to go a bit much or farther than 1 think

we need to to approve the application.
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CHAIRPERSON JORDAN: Ms. Sorg.

VICE CHAIRMAN SORG: Well, then 1
agree with my colleagues. Then you might cut
it from a different angle 1f you wanted to
include a condition something like no part of
the roof deck and accessory structure should
be visible from the street which 1s, 1 think,
what the ANC was trying to get at. Or
something like that.

On the other hand, I think you
could also leave 1t. Although 1t"s a
neighborhood character sort of question with
regard to what the scope of our hearing is,
iIt"s also kind of more of an HPRB type issue,
I think, as well.

CHAIRPERSON JORDAN: Okay. Anyone
else? So the question i1s about --

Ms. Cohen.

COMMISSIONER COHEN: Yes. 1 was
just going to say | would recommend that we go
in the direction that Ms. Sorg iIs beginning to

describe, that we do not include in the order
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specific language precluding the railing but
that we state something to the effect that it
be a railing that does not show from Riggs or
18th Street should there be a railing. That
It not be visible from those two points.

CHAIRPERSON JORDAN: Okay. Just
give me a second. I"m trying to figure out
what would be an acceptable condition that
would meet the concern of the ANC and the
Board and still allow for some flexibility.
You have not had the discussion with DCRA yet
regarding that issue. Have you? It"s your
own interpretation of the reg.

MR. HOUSTON: Yes, but i1t"s pretty
clear i1In the regs.

CHAIRPERSON JORDAN: But you
haven®t had a conversation with DCRA?

MR. HOUSTON: No.

CHAIRPERSON JORDAN: A lot of
times people think something i1s very clear and
when you got get permitting, It"s another

Issue, another discussion.
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MR. HOUSTON: It can be.

CHAIRPERSON JORDAN: I1"m thinking,
Board, i1t should read as you"ve been saying.
No railing should be visible from 18th Street
or from the street period.

VICE CHAIRMAN SORG: I think
you"re going to indicate that no part of the
roof top construction should be visible which
would i1nclude the railing and also the
statements that the Applicant has made
regarding the stair exit and the --

CHAIRPERSON JORDAN: We should go
ahead and make the motion and add i1t in there.

MR. HOUSTON: Let me make one
statement. Although none of the roof top
construction i1s visible from across the street
at 18th Street or from anywhere on Riggs
Place. If you go up 18th Street about another
50 yards or so, you will see a little bit of
it

We are going to be building a

plywood mockup to show what visibility there
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iIs. 1 don"t believe 1t will be —- | don"t
think you™"ll notice 1t. It"s a very small
corner of the stair enclosure.

I went over this with the ANC.
What they did i1s they said let"s leave this
issue to HPRB. Because of that 1 asked them
not to include that language because, iIn fact,
it will be a little bit visible.

CHAIRPERSON JORDAN: Okay. This
iIs what we"ll do. 1 think 1t"s best that we
leave the railing issue alone. One, 1t"s not
Zoning, as Ms. Sorg indicated. 1 agree with
her this 1s not a Zoning issue and i1t may have
application by other agencies and their
requirement which we do not control.

We would certainly do whatever the
ANC -- give great weight to the ANC but here
IS an area which 1s a little bit outside of
our control and our ability to control whether
or not 1t"s necessary by DCRA or by the
building code or something that HPRB may want

to have. 1 just can"t say. For those reasons
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and supporting this decision, then I would
move that we grant the relief requested by the
Applicant.

MEMBER ALLEN: Second.

CHAIRPERSON JORDAN: Motion made
and seconded that we grant the relief
requested. Any discussion? All those iIn
favor signify by saying aye.

BOARD MEMBERS: Aye.

CHAIRPERSON JORDAN: Those opposed
nay. The motion carries.

Mr. Moy.

MR. MOY: Yes, sir. Staff would
record the vote as five to zero. This 1s on
the motion of Chairman Jordan to approve the
application for variance relief requested.
Also 1n support Ms. Allen. Supporting the
motion Ms. Cohen, Vice Chairperson Sorg, and
Mr. Hinkle. 1 believe that completes the --

CHAIRPERSON JORDAN: Let"s have a
summary order but let"s be sure to put the

tagline there that the request from the ANC
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requesting a condition of no railing on the
roof deck the Board believes that i1t"s not
within -- 1t"s not a Zoning requirement and we
don"t know what the requirements are for other
government agencies regarding this and we did
not want to cause any conflict with what the
other regulations were.

MR. MOY: Will do, Mr. Chairman.

CHAIRPERSON JORDAN: So 1t can be
a summary order with that caveat. Thank you.

MR. HOUSTON: Thank you.

MR. MOY: The next application
before the Board is Application No. 18527 Jill
and, 1 believe 1t"s pronounced, Blaise, B L A
I S E Marion pursuant to 11 DCMR 3104.1 and
3103.2, for a special exception under
Subsection 2516.1, a variance from the
nonconforming structure provisions under
Subsection 2001.3, a variance from the rear
yard requirements under Section 404, and a
variance from the off-street parking

requirements under Subsection 2101.1, to
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permit two principal buildings on a single
subdivided lot in the R-4 District at premises
1116 K Street, N.E. Property located iIn
Square 980-N, Lot 7.

CHAIRPERSON JORDAN: Just a
second, please. Okay. Got 1t. Please
identify yourselves.

MS. MARION: Hi. I"m Jill Marion.
This 1s my husband Blaise.

CHAIRPERSON JORDAN: Okay. You
are representing yourself. That"s why there
IS no authorization letter. There are some
Issues and some questions about this third-
floor addition. As you know, the Office of
Planning has recommended that not be approved.

I think the other part of your
application is okay. However, this third
floor -- i1s this floor actually -- what 1i1s
this third-floor addition? Is it a two-story
structure and just kind of --

MS. MARION: Yes. 1It"s a two-

story structure with a mansard roof so
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originally when I -- as you can tell, this 1is
a labor of love. 1 originally bought the
property and it was published as C-2-A on the
DCRA website. It was also published as C-2-A
on the MLS. When I purchased 1t, my intention
as a cook was to make i1t into a little
restaurant and preserve the exterior of the
building exactly as i1t was.

We found out through Matt LeGrand
that 1t had actually been rezoned to R-4 so we
went back to the drawing board to try to
rethink how can we make a residence look like
a residence and sort of resemble or fit into
the neighborhood residences because clearly
this building was never meant to be a
residence.

We took some inspiration from --
we did a lot of research about what old
single-room stores used to look like and they
don*"t all look like warehouses. A lot of them
do look like little residences and so we kind

of took our aesthetic cues from that. We
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collaborated with the neirghborhood.

We also asked the ANC to help us
design the building In a way that they thought
really fit in with the character of the
neighborhood. That i1nvolved putting on a
mansard roof. It"s not actually a third
floor. It"s just a vaulting of the roof line
so that the building looks less commercial and
a little more residential.

CHAIRPERSON JORDAN: What is your
planned use for that?

MS. MARION: For the roof?

CHAIRPERSON JORDAN: For that
property, that space.

MS. MARION: Well, we have to make
It Into a residence so we actually were living
in the front part of -- you know, the front
building and we renovated that. Our plan was
to have the bigger building be a small rental
property.

CHAIRPERSON JORDAN: The loft.

MS. MARION: Excuse me?

Neal R. Gross & Co., Inc.
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CHAIRPERSON JORDAN: The loft

area.

VICE CHAIRMAN SORG: Just to
clarify, 1 think he meant what i1s happening iIn
the loft area under the mansard roof.

Nothing.

MS. MARION: It"s small. It
doesn"t have much square footage. It"s not a
third floor.

VICE CHAIRMAN SORG: Can you --
the question, | think, that was unclear about
It I1s can you get up there? Is i1t just volume
or 1s there a loft? Can you get up there and
put your desk there?

MS. MARION: I don"t know 1f you
can see but we do have the condenser unit on
the roof because there®s not going to be space
to put 1t in the backyard. There already
iIsn"t any backyard hardly to speak of for one
building, let alone for two.

We were going to put the condenser

unit on the roof which was another reason for
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us to vault the roof line instead of having i1t
be a flat roof and have 1t be visible from
every angle on the street. The access to that
iIs from the loft.

CHAIRPERSON JORDAN: Go ahead.

MEMBER ALLEN: [I"m sorry. So 1is
the loft going to be used for anything other
than access? 1Is i1t a loft sort of that you
could put a bed there or you could put a couch
there?

MS. MARION: Yeah, you could put a
bed or a couch there. Sure.

MEMBER ALLEN: I just wanted to
understand.

MS. MARION: I mean, 1t was
difficult to try to design something that
would actually be liveable. The kitchen
doesn"t have a pantry. | don"t know that a
couple ever lived there. It would probably be
two single people eating takeout. We tried to
do the best we could to make 1t into a logical

and living space that was pleasing
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aesthetically to the neighborhood.

CHAIRPERSON JORDAN: Go ahead.

VICE CHAIRMAN SORG: A couple of
other things. 1 think this i1s adorable.

MS. MARION: Thank you.

VICE CHAIRMAN SORG: You"ve done a
really nice job.

CHAIRPERSON JORDAN: 1Is that a
Zoning term?

VICE CHAIRMAN SORG: No. It may
go to the character. No, | think you®ve done
a really nice job with a really small space.
It looks like the interior of this small back
building i1s about 14 by 18. The orientation
of this at the head of the alley looking out
IS SO sweet.

Man, 1f 1 was 25 and could afford
it, this would be so cute. But I do still
have some concern about the roof. | think the
idea of the loft i1s nice. It gives you a
little bit of extra volume and light and a

little bit of extra space. Obviously hiding
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the HVAC unit is a very, very nice thing to
do.

In your application you reference
actually some other supporting documentation
about precedent for that kind of roof and 1
didn"t see that. Also, all of the iImages that
we have that show the back portion really are
pretty -- just kind of show the building so I
don"t have an idea of what the streetscape
looks like on Florida Avenue.l

MS. MARION: I know.

VICE CHAIRMAN SORG: So I don"t
know -- for example, okay, your house fronts
on K Street and all of those have pretty flat
roofs.

MS. MARION: Right.

VICE CHAIRMAN SORG: That"s not
what we"re talking about. What we really need
to understand and what 1 wasn"t able to really
get i1s what does i1t look like when 1"m looking
at this thing from Florida Avenue.

CHAIRPERSON JORDAN: And to add to
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that, are the other properties two stories.

MS. MARION: Yes, so all --

CHAIRPERSON JORDAN: How much
higher i1s this roofing?

MS. MARION: That"s a great
question. My biggest pet peeve, because I"ve
lived 1n gentrified neighborhoods for the last
15 years, my biggest pet peeve IS when someone
comes i1n and builds a four-story building next
to a cute little two-story townhouse.

Our roof line is lower than every
other house on the block. It"s unfortunate
that we didn"t take a picture that really
demonstrated that. All the houses on that
block are two stories, including ours.

In the front it"s two stories and
the rear would also be considered two stories.
However, each story is taller for the other
houses so we have sort of short floors
compared to the other houses.

VICE CHAIRMAN SORG: What i1s the

floor-to-floor height on the existing --
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MS. MARION: I wish my builder was

here. Let me see 1T I can try to tell you
that. 1 think we put 1t 1In our application.
It"s 21-foot tall currently.

VICE CHAIRMAN SORG: It"s okay. |
can see 1t a little bit from the elevation.

It looks like you have maybe nine feet of room
on the first floor and nine-and-a-half feet on
the second floor?

MS. MARION: I wish 1 could answer
that. We were expecting my builder to be here
to answer technical questions and he"s not so
I don"t know the answer to that question.

VICE CHAIRMAN SORG: That"s okay.
It"s here on the section.

CHAIRPERSON JORDAN: Just give us
a second.

MS. MARION: Sure.

CHAIRPERSON JORDAN: And you said
that this rooftop is still below those of the
others?

MS. MARION: Yes.

Neal R. Gross & Co., Inc.
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CHAIRPERSON JORDAN: Let"s do

this. Let"s come back to you i1f there are any
other questions the Board may have. Let"s go
to OP so we can certainly get some discussion
about this property and their concern.

MS. VITALE: Certainly. Good
morning, Mr. Chair, members of the Board. For
the record, Elisa Vitale with the Office of
Planning.

As you can see from our report, we
support the requested variance with the
exception of this request for variance relief
to expand the existing nonconforming
structure, the two-story building at the rear
of the property.

Office of Planning"s concerns are
really that this mansard roof, that style of
roof line is not characteristic of the
surrounding neighborhood. That"s more of a
design i1ssue.

Also with the addition of that

mansard roof and the lost area, this rear
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structure will measure 30-and-a-half feet iIn
height which 1s going to be higher than your
principal two-story structure on the property.
I think our concern really is that kind of
tips the balance when the accessory building
becomes taller than the principal building on
the lot.

That was really our main concern.
I don"t believe the Applicant has provided
sufficient justification for how they meet the
test for variance relief with respect to the
need to expand this nonconforming structure.
I do think you could get a livable unit i1in the
existing two floor with basement without the
need to add this loft space.

MS. MARION: How did you measure
the height of the front building?

CHAIRPERSON JORDAN: Wairt, wait,
wait, wait. That"s not how we proceed.

MS. MARION: Okay.

CHAIRPERSON JORDAN: You"ll get

your chance.

Neal R. Gross & Co., Inc.
202-234-4433




© o0 N oo o b~ w N

[EEN
o

11
12
13
14
15
16
17
18
19
20
21
22

Page 53
MS. MARION: Okay.

CHAIRPERSON JORDAN: Is there
anything else you wanted to add?

Questions from the Board, please.

MEMBER HINKLE: So what"s the
allowed height?

MS. VITALE: The allowed height
would be three stories or 40 feet. They are
within that maximum but It was more an issue
of neighborhood character and whether or not
it made sense for that secondary structure,
the structure at the rear of the property, to
exceed the principal structure on the lot in
height.

MEMBER HINKLE: I understand that
but do you not find there i1Is a unique
situation here where this secondary structure
actually just about fronts onto Florida
Avenue? Is that not --

MS. VITALE: It does essentially
front onto Florida Avenue but 1 don"t believe

that they have fully demonstrated the need to
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add that third story.

They*"ve got two full floors and a
basement that they could work with In this
secondary structure. |1 don"t believe
sufficient justification was provided for the
need to bump this up and add this third-floor
loft.

MEMBER HINKLE: But they would be
allowed to increase the height of their
primary structure. Couldn®"t they?

MS. VITALE: They could increase
the height of the primary structure. Both the
structures on the lot are existing
nonconforming structures so this would be an
expansion of a nonconforming structure for
either the principal or secondary.

MEMBER HINKLE: But you wouldn®"t
find that out of character?

MS. VITALE: No. I think if they
went up on the principal structure that would
be. I mean, i1f you look at the streetscape on

K, those are all two-story attached rowhouse
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dwellings.

MEMBER HINKLE: Sure.

MS. VITALE: |If you bumped that
up, that would also --

MEMBER HINKLE: But they are all
under the same zoning so they are all allowed
to go to that extra height.

MS. VITALE: They could all go to
that, yes, to three stories or 40 feet.

MEMBER HINKLE: Okay. Thank you.

CHAIRPERSON JORDAN: What about on
Florida?

MS. VITALE: Well, Florida Avenue,
these are really alley dwellings or alley
structures. The zoning changes. As you move
east down Florida you get into a commercial
zone.

CHAIRPERSON JORDAN: But this
particular piece of property is on Florida.
Correct?

MS. VITALE: It fronts on the

alley. It fronts where the alley intersects
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Florida.

CHAIRPERSON JORDAN: I1t"s kind of
an angle there at the point of the street and
the alley.

VICE CHAIRMAN SORG: Did you visit
the property?

MS. VITALE: 1 did.

VICE CHAIRMAN SORG: Outside of
zoning and is i1t an alley lot and is i1t on an
alley, 1s the experience --

MS. VITALE: 1t"s not an alley
lot.

VICE CHAIRMAN SORG: Fine. 1Is it
part of this lot that"s on the alley, I"m not
asking about that. Do you experience this
structure as part of Florida Avenue when
you"re walking down the street?

MS. VITALE: It 1s set back. The
row dwellings that do front Florida they are
two stories because you have a higher floor-
to-ceiling height. They are a bit taller but

those sections of row dwellings are separated
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from this particular structure by some
distance so I don*"t think you would see i1t and
read 1t as part of that row.

VICE CHAIRMAN SORG: Okay.

MS. VITALE: Again, a mansard roof
iIsn"t a style that you find in those dwellings
that front Florida, or King for that matter.

CHAIRPERSON JORDAN: Does the
Board have any other questions they would like
to ask of Ms. Vitale?

Mr. Hinkle.

MEMBER HINKLE: Yeah, thank you.

I"m just looking at the map you
provided in your report. Across Florida
Avenue C-2-A what i1s the allowed height within
that zone? Do you know off the top of your
head?

MS. VITALE: I do not know off the
top of my head. 1 can look that up.

MEMBER HINKLE: 1"m just curious
because there could potentially be —- I"ve

looked at the Google street view and it
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doesn"t appear that anything iIs over two
stories. |1 would think that you would
certainly be allowed to go higher across the
street.

I"m just not sure if the height
for what i1s being proposed is necessarily out
of context when you consider what could be
there versus what"s actually existing today.
I guess that"s my issue.

MS. VITALE: Certainly even within
In R-4 you can go to 40 feet or three stories
so there i1s certainly the potential within
this neighborhood for additional height just
within R-4 alone, much less 1T you start to
look at the C-M zone across the street.

MEMBER HINKLE: Okay. Thank you.

CHAIRPERSON JORDAN: So the
response was that four stories are allowed in
that particular -- off of Florida Avenue? Is
that what 1"m understanding?

MS. VITALE: Forty feet or three

stories.

Neal R. Gross & Co., Inc.
202-234-4433




© o0 N oo o b~ w N

[EEN
o

11
12
13
14
15
16
17
18
19
20
21
22

Page 59
COMMISSIONER COHEN: Mr. Chair.

CHAIRPERSON JORDAN: Yes, Ms.
Cohen.

COMMISSIONER COHEN: 1 would like
to ask the Office of Planning based on your
visit and your experience, what would be a
more appropriate style 1T we were to go up?

MS. VITALE: Certainly 1 think
really the flat roof i1s what i1Is characteristic
of the row dwellings iIn this neighborhood. |
appreciate and do understand the need or
desire to screen the HVAC but that could be
done with a parapet or other architectural
features versus the mansard roof.

VICE CHAIRMAN SORG: I guess just
to follow on Ms. Cohen"s question, your
position in the report of not being able to
support the addition, would you characterize
that as primarily a design issue or as a bulk
issue?

MS. VITALE: 1 think design i1s a

piece of i1t but 1 really think demonstrating

Neal R. Gross & Co., Inc.
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the need for the additional space with respect
to the variance that there is an exceptional
or extraordinary situation or condition here
that forces them to have to go up. They have
a two-story with basement space that could be
converted to this residential use. | just
feel they didn"t sufficiently address the test
for the variance.

VICE CHAIRMAN SORG: Okay. Thank
you.

CHAIRPERSON JORDAN: This is not a
variance question. This 1s a special
exception question on the floor, 1T I"m not
mistaken.

MS. VITALE: No, they require four
areas of relief. The special exception i1s to
allow the two structures on one lot. The
height variance is because of an expansion of
an existing nonconforming structure. That is
an area variance.

COMMISSIONER COHEN: Can you tell

me then how many livable square feet there are
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in the two stories?

MS. VITALE: The footprint based
on the plans that the Applicant provided i1t"s
16 by 19 approximately and they have two --
the two existing floors and then the basement.
I haven®t calculated that out.

CHAIRPERSON JORDAN: And why do
you believe they have not met the test? What
part of the test are you saying they have not
met?

MS. VITALE: I don"t believe that
they"ve addressed the need that there is a
peculiar and exceptional practical difficulty
or exceptional and undue hardship.

CHAIRPERSON JORDAN: Well,
hardship 1s not the standard. You®"re saying
all the other support that"s necessary --
that®"s you"ve given support for for the
variance and the other parts of the request
are not applicable to this?

MS. VITALE: No. I think for the

other parts of the test they require parking
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relief and then rear-yard relief. 1 think
there i1s an exceptional practical difficulty
there. These are two existing structures.
Parking wasn"t required when they were built.

They couldn®"t move the existing
building at the rear of the property to meet
the required rear yard. 1 think they have
demonstrated that there i1s a practical
difficulty with respect to the variance
required for parking as well as for the rear
yard. 1 just don"t believe they have
demonstrated the need to bump up to add this
loft or third floor.

CHAIRPERSON JORDAN: For instance,
they can move the condenser some place else.

MS. VITALE: They could put a
condenser on the flat roof and screen that.

CHAIRPERSON JORDAN: Yes. Go
ahead .

MEMBER ALLEN: 1 just want to make
sure | understand. They are at 30-and-a-half

feet now. They could build --

Neal R. Gross & Co., Inc.
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MS. VITALE: No. They are at two

stories now. It"s 30 feet and half an iInch
actually. | did misspeak earlier. That"s the
proposed height of the roof.

MEMBER ALLEN: Right. But they
are allowed by the code to have up to 40. Is
that correct? Forty feet?

MS. VITALE: You could go up to 40
feet or three stories with a new building In
the R-4 zone. This 1s already a nonconforming
structure so to expand that nonconforming
structure, that"s why they need the variance
relief that they are requesting.

MEMBER ALLEN: 1 guess I"m
confused about whether or issue is with the
mansard roof itself or is it with the third
floor or the loft area?

MS. VITALE: The mansard roof is
what gives them that third floor and that loft
area.

MEMBER ALLEN: You keep saying

they could do it with a flat roof so iIs i1t not
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possible to do -- I"m trying to understand.
Is 1t not possible to do a loft with a flat
roof? 1 don"t know the answer to that.

MS. VITALE: You could do that. |1
think the real issue 1s that they haven®"t --

I don"t believe that they"ve demonstrated the
need to add that third floor.

MEMBER ALLEN: Period?

MS. VITALE: Period.

MEMBER ALLEN: Whether 1t was
mansard or flat?

MS. VITALE: Correct.

MEMBER ALLEN: That"s what I was
trying to understand.

COMMISSIONER COHEN: That leads me
to ask do you believe that they need some type
of marketability study because that size unit
may not be marketable for that neighborhood?
Would that satisfy --

MS. VITALE: 1 don"t think they
would need a market study but 1 think they

would need to have addressed the practical
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difficulty of the exceptional situation here
in their application and that wasn"t provided.

CHAIRPERSON JORDAN: Why 1t cannot
be done.

MS. VITALE: Why it can"t be done.
Exactly.

CHAIRPERSON JORDAN: Any
additional questions, Board, of Planning?

Then I"m going to turn to the
Applicant to ask 1f they have any questions of
the Office of Planning.

MS. MARION: 1 have no questions
1T | have an opportunity to make another
statement.

CHAIRPERSON JORDAN: You will when
we get to the point of rebuttal.

Let"s proceed to the Department of
Transportation. Is there anyone here from the
Department of Transportation?

Do we have a letter from
Transportation? Yes, we have a letter of no

objection to the request for relief from the
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Department of Transportation.

Is there anyone here from ANC-6A?
We have a letter from ANC-6A that they voted
In support of your application.

I only see one support letter.

MS. MARION: I have two letters of
support from neighbors. [1"m sorry, three.

CHAIRPERSON JORDAN: The petition
says they support a restoration but 1t doesn"t
say they support the project.

MS. MARION: That was the initial
collaboration that we had with the
neighborhood that was several years back.

CHAIRPERSON JORDAN: 1 only see
one letter of support in our fTile.

MS. MARION: 1711 get the letter
of support from the Capitol Hill Restoration
Society. They took a look at our project as
well and voted to support it.

MR. MOY: Mr. Chairman, I was
going to add when we got to that point that

the representative, the chair from the Capitol

Neal R. Gross & Co., Inc.
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Hill Restoration Society from the Zoning
Committee did hand me their letters In support
this morning. |If you would like, | can pass
that to the Board.

CHAIRPERSON JORDAN: So I have
three letters of support; one from a Rice
family.

MS. MARION: Yes. That"s the ones
I was going to refer to.

CHAIRPERSON JORDAN: Where are
they located?

MS. MARION: They are at the end
of the block.

CHAIRPERSON JORDAN: And then
there 1s one from Cooper.

MS. MARION: Yes.

CHAIRPERSON JORDAN: And one from
Lyons. 1Is that all sides of that property?

I think 1t 1s.

MS. MARION: Eugene Lyons is our

immediate neighbor to the right and we were --

the property to our left has been vacant for

Neal R. Gross & Co., Inc.
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at least six years. The owner shows up maybe
once a year and | have seen her occasionally.

She verbally told me she supported
It but when we sent letters out asking for
written support, we didn"t get a response from
her. We went to the following neighbor to our
left which is Shanisa Cooper and they do
support 1t.

CHAIRPERSON JORDAN: What about
the people, 1 think, on Florida? That"s
probably closest and where 1t would have more
impact.

MS. MARION: Yes.

CHAIRPERSON JORDAN: 1105 Florida.

MS. MARION: Yes, you®"re right.

As far as the immediate neighbors on Florida
there are no houses facing Florida.

CHAIRPERSON JORDAN: What about
that pink house or whatever i1t iIs right there
on Florida Avenue?

MS. MARION: Which one?

CHAIRPERSON JORDAN: It"s like

Neal R. Gross & Co., Inc.
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1105 Florida.

MS. MARION: Oh, yeah. That one.
No. Actually, I didn"t think to go to them.

CHAIRPERSON JORDAN: It"s like
right next to them. It would be closest to --

MS. MARION: It would be. It
would be. 1 didn"t actually think to go to
them. I went around initially and just went
door-to-door like on a two or three-block
radius when we were initially talking about
what we wanted to do and showed them some
mock-up plans.

CHAIRPERSON JORDAN: Okay. Is
there anyone here wishing to testify in
support of this application? Anyone iIn
support?

Anyone wishing to speak in
opposition to this application? Anyone 1In
opposition?

Then let"s turn back to the
Applicant for any rebuttal that you feel is

necessary.
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MS. MARION: Okay. 1 just want to

say as far as the height of the building, we
want to testify that the height -- the
proposed height of the rear structure is still
going to be lower than the principal
structure.

MR. MOGENSEN: My name is Mark --

CHAIRPERSON JORDAN: Before —-- 1
need you to stand and take the oath from the
Board Secretary. Mr. Moy will swear you.

(Whereupon, the witness was
sworn.)

CHAIRPERSON JORDAN: 1 need you
after you testify to complete two witness
cards and give i1t to the court reporter.

First I need you to identify who you are. Sit
down, please. Make sure your microphone is
on. There should be a bright glowing green
light. Relax. We know about traffic and the
whole shebang. Go ahead.

MR. MOGENSEN: My name is Mark

Mogensen. 1 am the designer and I"m Jill"s

Neal R. Gross & Co., Inc.
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brother.

CHAIRPERSON JORDAN: Go ahead,
please.

MR. MOGENSEN: Yes. We did survey
the K Street property and we designed i1t with
the Florida Avenue property as being
subservient to i1t. We felt that -- so
according to the surveys we took, which 1
don*"t have with me, the roof line is lower but
we felt that i1t was fitting since it was going
to be 1ts own residence to have some
decorative roof feature facing the street side
so i1t didn"t look like a warehouse.

IT you go almost any street row in
that area, they all have either intricate
decorative brickwork or turrets or slate or
some other architectural feature that
indicates it"s the front of the building.

We felt that it would be -- we
honestly going in thought i1t would better our
case and we thought 1t would just indicate to

Jane Doe walking down the street that, yes,
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that 1s an entrance. That is a street-side
residential property.

MS. MARION: I just want to show
you since there was a question about the
picture, this was an old store and i1t actually
has the painting in white on the sign
Groceries, Meats, and Provisions just like the
property that we own. This i1s sort of —--

CHAIRPERSON JORDAN: That was
original?

MS. MARION: No. This 1s a
different one-room store in another part of
D.C. that does have a mansard roof but i1t just
goes to show that it does look like a
residence.

This 1s what we took our
inspiration from when we were trying to
meld -- trying to rethink going from a
commercial purpose and look to a residential
purpose and look. The only thing I can say
Is —-

CHAIRPERSON JORDAN: Let me help

Neal R. Gross & Co., Inc.
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you here. Here I1s the issue that 1s --
whether or not we all love i1t and we think
It"s adorable and the whole shebang, the issue
Is that there"s a test that you have to comply
with, you have to meet and beat the test as
you"ve heard the Office of Planning talk
about.

One of which is you have to show
that you can"t use this property within the --
you cannot make any changes to the property
that fall within the Zoning Regulations that
you don"t need relief for.

MS. MARION: Okay. So 1 think --

CHAIRPERSON JORDAN: So I think
that part is what"s missing.

MS. MARION: Okay. So I"Il just
give you my best answer and then you all make
your decision. My best answer is that the
entire neighborhood, the ANC, and the Capitol
Hill Restoration Society, feel that the
current look of this property is not in

character with the neighborhood and that this
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IS a better representation of the character of
the residences in the neighborhood.

MR. MOGENSEN: Can 1 step In?

CHAIRPERSON JORDAN: Wait. I know
you"re doing this yourself and 1 don"t want to
say ''so what" but that"s not what the law
requires. That"s all I"m trying to do is help
you get to that point. We are trying to
understand where you are. We know where you
are. We appreciate where you are but there
are certain boxes we have to check.

MS. MARION: Right.

CHAIRPERSON JORDAN: So --

MR. MOGENSEN: Maybe 1 can speak
to that a little bit. The property itself is
tiny compared to any other property on the
street. That presents its own set of
challenges and difficulties. I believe
that --

CHAIRPERSON JORDAN: Why don®"t you
tell us why you can®"t do a flat roof at this

spot, on this piece of property.

Neal R. Gross & Co., Inc.
202-234-4433




© o0 N oo o b~ w N

[EEN
o

11
12
13
14
15
16
17
18
19
20
21
22

Page 75
MR. MOGENSEN: Well, technically

we wanted to hide the heating and air
conditioning unit condensers above it.

CHAIRPERSON JORDAN: That i1s why
you couldn®t do a flat roof?

MR. MOGENSEN: No, we could do a
flat roof. We could.

VICE CHAIRMAN SORG: If I could
make a suggestion here, | think that -- I will
speak for myself. |1 don"t think that 1"m at
a point where I can make a decision on this
part of the case today so my suggestion would
be -- at least without a little bit of further
information.

My suggestion would be that maybe
we can make -- say on the record what are the
things that we would need. Even from the
outset we said what does the rest of Florida
Avenue look like and so forth or whatever and
to indicate how the Applicant might craft an
argument to meet the test on that part.

Obviously for me, for example, the

Neal R. Gross & Co., Inc.
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only information that seems outstanding has to
do with the variance test required. Not for
the parking, not for the rear yard, and not
for the two principal buildings but with the
additional height to allow the Applicant to
submit documentation on that, I think, rather
than kind of doing i1t off the cuff now.

CHAIRPERSON JORDAN: Okay.

MS. MARION: I mean, | have --

CHAIRPERSON JORDAN: She®s trying
to help you.

MS. MARION: I know.

CHAIRPERSON JORDAN: 1 would
suggest that you listen. She"s trying to help
you because 1f you push forward, then you“re
probably not going to win. She®s trying to
help.

Basically you need to know the
practical difficulties i1In doing any other part
of renovations to that, particularly the flat
roof as that has come up over and over again.

Based upon an exceptional situation condition,

Neal R. Gross & Co., Inc.
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what 1s the practical difficulty in doing that

flat roof.

Additionally, we wanted to have --
we needed something to depict what the roof
lines were in the surrounding properties both
on Florida and K Street. The neirghbors on
Florida Avenue you need to contact.

MS. MARION: Okay.

CHAIRPERSON JORDAN: Especially
the one 1n 1105, I think, Florida. It"s a
pink building or something like that i1f 1t"s
still pink. 1 don"t know.

Is the Board looking for anything
else that they need to see?

VICE CHAIRMAN SORG: I"1l1 just
speak a little bit to the things that 1 think.
You know, looking at the drawings here you
have In this formerly commercial structure
less than 800 square feet of living space from
what 1 can tell.

It"s a very, very small space and

you"re putting two bedrooms iInto that. That"s
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smaller than my -- maybe smaller than my first
apartment. You know what I mean? It"s
smaller than some dorm rooms. |1 don"t know.
Not anymore.

I think the test 1s why can you
not use the existing amount of space for the
purpose? That 1s what we need to understand.
You have to demonstrate the need for
additional space.

As 1 mentioned at the outset of
the hearing, I would like to see photographs
of the context on Florida Avenue. 1 do have
a real question about the design of the
mansard roof. From what 1 can see iIn aerials
there is nothing like that around there.

It"s nice when the -- I really
appreciate the effort that you"ve obviously
gone through for a long time with the
neighborhood in regards to what they might
wish for, what you might do. That 1s a great
thing to have done but there i1s a character of

this area and that may not be the same thing
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as what the active residents might sort of
imagine so there i1s a little bit of a conflict
there.

Keeping the character of that
context, 1"m personally -- as | said before,
I think the desire to hide the HVAC, I think,
Is a very good thing. | don"t necessarily if
given more information on the practical
difficulty have a problem with the loft area.
For me i1t"s about the design. A little bit
more than 50 percent 1 would say.

CHAIRPERSON JORDAN: All right.
Let"s do this. If you want to press forward,
you can press forward and try to get a
decision from us today. | don"t think you“re
going to like i1t but you can press forward.

Or we can go ahead and continue to
another date and give you the opportunity to
submit those things and do the things that
we"ve talked to you about.

MS. MARION: We"ll just defer

then.
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CHAIRPERSON JORDAN: Let"s

continue this to another date. Keep the
record open on this. 1 don"t know what"s
going to be submitted. 1 don"t know what the
other neighbors are going to say. |If the
Board feels comfortable, we can close the
hearing and just submit the documents and put
this on a decision calendar.

VICE CHAIRMAN SORG: I think so.
We"ve got a lot of this hashed out.

CHAIRPERSON JORDAN: All right.
Then we will close the hearing based upon the
record that we have leaving the record open
for additional information regarding the
variance test iIn regards to supporting this
roof design and for the other things that we
asked you iIn regards to the roof lines and
roof line height, the support letters from the
people 1n Florida Avenue, etc.

Mr. Moy, can we get a date for
that?

MEMBER HINKLE: Mr. Chair.
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CHAIRPERSON JORDAN: Yes, Mr.

Hinkle.

MEMBER HINKLE: Do we want to give
the Office of Planning any opportunity for --

CHAIRPERSON JORDAN: Certainly.
Thank you. Add a week in there for the Office
of Planning to respond.

MR. MOY: Yes, Mr. Chair. The
next scheduled decision meeting for the Board
i1s April 23rd. Assuming if that"s a date that
everyone can meet, then perhaps OP can respond
maybe a week before the Applicant making a
filing with the additional information. The
Applicant can submit the required information
by -- today is April 2nd. |1 don"t know if a

week is long enough or whether you need two

weeks.

CHAIRPERSON JORDAN: Put this on
the 23rd?

MR. MOY: The 23rd i1s the next
decision.

CHAIRPERSON JORDAN: Get it in by
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the 16th or something like that we"re okay.

Right?

MR. MOY: Well, let"s say i1f the
Applicant can submit, let"s say, by --

CHAIRPERSON JORDAN: You need
longer? You need 10 days?

MR. MOY: [If the Applicant maybe
can submit by April -- let"s say Friday April
12th. Is that sufficient time?

MS. MARION: Sure.

MR. MOY: That gives you a little
bit of time to pull your materials together.
IT OP can submit their analysis by Thursday,
April 18th. Does that work for you?

MS. MARION: That"s fine.

CHAIRPERSON JORDAN: Then that
will be where we are.

COMMISSIONER COHEN: Mr. Chairman,
does the ANC need a second look at this?

CHAIRPERSON JORDAN: No, the ANC
has already weighed in, not unless they are

changing the design but I don"t think they are
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trying to change the design. Well, they may.

COMMISSIONER COHEN: They are
going to change the design.

CHAIRPERSON JORDAN: They may or
may not change the design. We don"t know what
they want to present In this regard. The ANC
needs to get a copy of your changes also.
Let"s keep the same date as we"ve already
planned for everyone to get any comments in
by.

Thank you. We"re going to --

MEMBER ALLEN: Mr. Chairman, this
has absolutely nothing to do with the case
but, as Ms. Sorg said, the property she
thought was adorable, 1 just have to tell you
that 1"m about to become a grandmother for the
first time and my new grandson®s name IS going
to be Blaise so I"m so excited. Your name is
adorable. 1t"s not relevant except to me.

CHAIRPERSON JORDAN: So we have
now ended this hearing and we are going to

take a five-minute break.
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VICE CHAIRMAN SORG: That"s what

happens when you have three women -- four
women up here.

CHAIRPERSON JORDAN: It"s just
such an adorable day here. Let"s take a five-
minute break, please.

(Whereupon, at 11:01 a.m. off the
record until 11:06 a.m.)

MR. MOY: The next application for
public hearing i1s -- and 1"1l1 talk slow -- is
Application No. 18528. This i1s the
application of Cynthia Davis pursuant to 11
DCMR 3104.1, for a special exception for a
child development center.

As advertised in the caption, iIt"s
for 12 children and two staff persons under
Section 205, in the R-3 District at premises
4831 9th Street, N.W. Property located in
square 3010, Lot 84. 1 believe the Applicant
IS here and may still be on break but i1s on
the way, Mr. Charrman.

CHAIRPERSON JORDAN: I1"m sorry?
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There®"s no one here for this?

MR. MOY: There is and here she

CHAIRPERSON JORDAN: We just
called Case 18528.

Would you identify yourself for
us, please? Make sure your mic IS on.

MS. DAVIS: Hi. My name is
Cynthia Davis.

CHAIRPERSON JORDAN: Ms. Davis,
were you here to get sworn in?

MS. DAVIS: Yes.

CHAIRPERSON JORDAN: And you
submitted your cards to the court reporter?

MS. DAVIS: Yes.

CHAIRPERSON JORDAN: Couple of
things. You are the property owner?

MS. DAVIS: Yes.

CHAIRPERSON JORDAN: I didn"t have

anything in the file from ANC-4D or did | miss

t?

Did you present in front of the
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ANC-4D your application?

MS. DAVIS: No.

CHAIRPERSON JORDAN: 1 don*"t see
letters of support from your neighbors.

MS. DAVIS: 1 have a signed
petition in the record. 1 also have -- Arthur
Jackson was here also. 1°"m nervous.

CHAIRPERSON JORDAN: We"re easy
going. Let me look at this petition. There's
three letters i1n support?

MS. DAVIS: Yes.

CHAIRPERSON JORDAN: 1 think 1
made a notion. Okay. AIll the support letters
came 1In late. Is that what we have here?
Those are the ones that came In yesterday or
something. That"s why. You got to get these
things in because 1 look at these things well
In advance.

MR. JACKSON: Mr. Chairman, just
for clarification, the petition 1s a form
petition, petition form.

CHAIRPERSON JORDAN: I saw that
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but I had -- I got the letter. 1"m looking

for the petition. When I looked at my record,
It says "'residential petition.”™ All right.
I"m caught up now.

You have not presented to the ANC.
Is there any reason why you have not?

MS. DAVIS: No.

CHAIRPERSON JORDAN: You are
already operating a childcare center?

MS. DAVIS: Yes. | have been for
10 years.

CHAIRPERSON JORDAN: And we have
letters from OSSE. Are you seeking to have
five staff people or two staff people?

MS. DAVIS: The initial was two
but because 1 have two rear parking spaces,
they said I was allowed five for expansion in
the future and 1 opted for that.

CHAIRPERSON JORDAN: But your
Application only asked for two.

MS. DAVIS: Yes, but that"s

because 1 didn"t necessarily know but when I
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found out later that 1 could, I spoke to

Arthur about it.

CHAIRPERSON JORDAN: Okay. So we
will take that as a request to amend your
application.

We will orally amend your
application here for the record, Mr. Moy.

MR. MOY: Yes, sir.

CHAIRPERSON JORDAN: Does the
Board have any questions on this application
other than the fact that this has not gone iIn
front of the ANC?

COMMISSIONER COHEN: Yes, I do.
Thank you, Mr. Chairman.

I have a question with regard to
what we have as Exhibit No. 5, a statement
explaining how this application will meet
Zoning requirements. This starts off with,
"This application meets -- | assume you
prepared this.

"This application meets Zoning

requirements because I live 1In a Section 8
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community which allows families up to 16
people to live In one residence.” Can you
explain that, please?

MS. DAVIS: Based on when 1 had
came to Zoning to find out how many people
would be allowed into one family household,
they said it was a Section 8 community and 1iIn
my community that 16 people couldn™"t reside iIn
one residence at one time so | took i1t under
the understanding that even 1f | had 12
children with the people that"s already
residing in my home, I would still meet the
requirement of 16 people like being iIn one
actual space at one time.

COMMISSIONER COHEN: 1 don"t know
who you spoke to but this i1s really quite
Inaccurate. Section 8 housing i1s based on the
number of bedrooms, the size of the family,
and the sex of the children. 1t just doesn*"t
seem --

MS. DAVIS: |1 have -- oh, I™m

sorry.
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COMMISSIONER COHEN: Go on.

MS. DAVIS: 1 do have five
bedrooms total in the whole entire house and
I do have ample amount of space. |1I"m sorry.

CHAIRPERSON JORDAN: 1 understand.
When 1 first read this, 1 was like what i1s a
Section 8 community and what does that have to
do with this Zoning application. It has
nothing to do with anything that we"re talking
about. That doesn"t help you at all.

MS. DAVIS: Oh, I"m sorry.

CHAIRPERSON JORDAN: 1 have the
first initial —-

COMMISSIONER COHEN: 1 just
thought that this i1s not a good argument.

CHAIRPERSON JORDAN: 1 hear what
you"re saying.

COMMISSIONER COHEN: To continue,
you do have the five bedrooms. Are they used
as bedrooms during the day or are they used as
bedrooms for family members? 1 didn"t quite

understand.
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MS. DAVIS: 1 do have fTive

bedrooms. AIll the rooms are not being used as
bedrooms. Some of them are extra space
because 1 don"t have that many members who
occupy every room. Some of the space on my
first level entry 1 had totally designated for
my daycare. | have the square footage for the
amount of children that I1"m requesting.

COMMISSIONER COHEN: Enrollment
shall not exceed 12 children age 15 years or
less. How do you get 15-year-olds iIn —-
aren"t they in school during the hours of 6:30
and 9:00 when the drop-off --

MS. DAVIS: Not for children with
special needs.

COMMISSIONER COHEN: 1 see. So
many of your children are special needs
children?

MS. DAVIS: Not many of them but 1
am open for that option of children with
special needs. | wanted to make sure that 1

had that resource available for parents if |
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ever was to receive a special needs child.

COMMISSIONER COHEN: Okay. That"s
why there 1s that large range of ages. Okay.
Do you use the upstairs and the basement as
well for children"s activities?

MS. DAVIS: No. My basement 1
just have my office there. It also was
approved by OSSE for a license for my daycare.
That was my original daycare space but I
wanted to move upstairs to make everything
convenient for the parents to come In and out,
a nice open area there.

COMMISSIONER COHEN: Okay. The
one neighbor that objects to your facility,
have you tried to talk to her again? Can you
respond to her complaints?

MS. DAVIS: 1 spoke to her when I
went initially for my petition. 1 never even
knew that she had discontent or anything like
that until 1 asked her. All my neighbors were
signing the petition. |If she didn"t want to,

that was okay. She could always op to say
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that she doesn"t want me to have childcare
there. | had one even before she actually
moved i1n to the residence.

I don"t know what her motive was
or her issue is with me but I don"t see any of
my neighbors because all 1 do 1s come and go.
My children come in the morning. |1 wait until
my children -- everybody on block usually is
working except some of the retired people who
live further down.

She works. She leaves around 7:00
in the morning or something like that so I
barely get to see her. 1 come through the
rear of my house because | try in through the
rear so | don"t get to see her often.

COMMISSIONER COHEN: Did you get
to see her letter dated March 15th where she
iIs complaining about the trash in the alley?

MS. DAVIS: 1 have a six-foot
fence and my fence i1s to the lower part of the
alley. 1 did that because | wanted to make

sure | had all my space there for my parking.
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I don"t have trash iIn the alley. 1 also took
a photograph of me standing in the alley.

I didn"t know 1f I wanted to
submit that or not. |If anyone would look, the
alley always i1s clean. My dad constantly cuts
her grass, my grass, and my other neighbor-®s
grass and cleans up the area so I don"t really
have that issue. | don"t understand where
that was coming from.

CHAIRPERSON JORDAN: So you have
support from all your neighbors except for
your immediate neighbor --

MS. DAVIS: To the left.

CHAIRPERSON JORDAN: -- to the
left. The other one to the right you have.

MS. DAVIS: Yes.

COMMISSIONER COHEN: Thank you.

CHAIRPERSON JORDAN: Yes, Ms.
Allen.

MEMBER ALLEN: Thank you, Mr.
Chairman.

Hi, Ms. Davis.
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MS. DAVIS: How are you doing?

MEMBER ALLEN: [I"m doing well.
Thank you. | just need to understand again
what 1t i1s you"ve orally amended. [I"m just
trying to understand. How many children do
you have now?

MS. DAVIS: 1 have six currently
now .

MEMBER ALLEN: And you wanted to
go to 12 and two staff.

MS. DAVIS: Yes.

MEMBER ALLEN: Now where are we?

I just want to make sure.

MS. DAVIS: I guess | wanted to --
once | found what I could have because of the
parking spaces, you are allowed to have staff
members. If |1 ever wanted to expand, 1 wanted
to make sure | had that option instead of
coming back to ask for that again.

MEMBER ALLEN: So i1s it still 12
children and five staff? Is that what you"re

asking for?
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CHAIRPERSON JORDAN: The

application has been amended to allow for in
addition to the 12 children five staff.

MEMBER ALLEN: Thank you.

CHAIRPERSON JORDAN: What are the
hours of operation?

MS. DAVIS: 1 have a 23-hour
daycare. |1°m allowed to operate for 23 hours.
I"m closed between the hours of 6:00 p.m. to
7:00 p.m. for one hour.

CHAIRPERSON JORDAN: What i1s that
for? What do you do between that time?

MS. DAVIS: For the whole entire
day? 1 have children.

CHAIRPERSON JORDAN: No, what are
you doing between 6:00 p.m. and 7:00 p.m.?

MS. DAVIS: That"s a licensing
requirement that you have to be closed. No
home facility can be open 24 hours.

CHAIRPERSON JORDAN: Gotcha.

MS. DAVIS: For that hour i1t"s

really like a rest period. |ITf I ever take
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children during the night, I prepare myself

really for the children that"s coming in on
the second shift.

CHAIRPERSON JORDAN: Okay. So
that"s OSSE"s requirement?

MS. DAVIS: That"s licensing
requirements.

CHAIRPERSON JORDAN: So we don*"t
need that as one of our conditions 1f we go
forward.

MS. DAVIS: No. 1It"s been like
that ever since I"ve been licensed. They
always said you couldn®"t be operational for 24
hours.

CHAIRPERSON JORDAN: Any other
questions of this Applicant, anyone?

Let"s turn to the Office of
Planning.

Mr. Jackson.

MR. JACKSON: Good morning. My
name i1s Arthur Jackson, D.C. Office of

Planning. You have our report before you. We

Neal R. Gross & Co., Inc.
202-234-4433




© o0 N oo o b~ w N

[EEN
o

11
12
13
14
15
16
17
18
19
20
21
22

Page 98
reviewed the application. We felt that the

Applicant met the standards for approval.

We had talked to the Applicant
about iIncreasing the number of employees
because particularly with even young children
and, as you say, special needs, you might have
to have additional staff to come iIn to work
with them. We discussed the option of
increasing the number of employees, although
you"re not increasing the students as an
option.

In the future she could make
modifications on the staff side if not the
children side. We also referenced the letter
from the Department of Transportation and we
discussed with them about i1t.

They expressed a lack of concern
about this use Impacting the District"s
traffic network. Based on that we suggested
approval with the series of conditions that
you have before you. That is a brief summary

of the Office of Planning®s report.
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CHAIRPERSON JORDAN: Any questions

for Mr. Jackson, anyone?

As part of the conditions, what
does i1t mean that the drop-off hours should be
primarily between. What does primarily mean?

MR. JACKSON: Well, for the most
part most of the students come and go during
those drop-off hours. As she noted, this is
a 24-hour operation so there will be other --
based on the client®"s hours they may have
drop-off and pickup at different hours outside
of the framework that i1s presented here.

Of course, we would assume that
would be few in number and, as such, would
have minimal impact on the traffic i1In the
neighborhood and along the street. That"s why
we"re saying that primarily the hours would be
between 6:30 and 9:00.

Any other questions from anyone?

Does the Applicant have any
questions of Mr. Jackson, Office of Planning?

MS. DAVIS: No.
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CHAIRPERSON JORDAN: 1Is anyone

here from the Department of Transportation?

As referenced, we do have a letter
from the Department of Transportation. They
have no objection to the requested relief.

Anyone here from the State
Superintendent®s Office of Education? We have
a letter from OSSE recommending approval.

Is there anyone here wishing to
testify -- excuse me. Anyone here from ANC-
4D7?

Anyone here wishing to speak 1In
support of this application? Anyone iIn
support?

Yes. You want to speak? You want
to come forward? You need to put your name on
the record, please. And you did get sworn in?

MS. SPEIGHT-VALLADARES: No.

CHAIRPERSON JORDAN: Mr. Moy.

(Whereupon, the witness was
sworn.)

CHAIRPERSON JORDAN: Please sit
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down and make sure the light i1s on the
microphone glowing bright. Give us your name,
please.

MS. SPEIGHT-VALLADARES: My name
1S Angelique Speight-Valladares.

CHAIRPERSON JORDAN: And your
address?

MS. SPEIGHT-VALLADARES: 1103 M
Street, N.W. 1 live downtown D.C. I am also
a home daycare provider with a daughter with
special needs. [1"ve been caring for children
for about 15 years. Expanded homecare is
because we do have a lot of parents with
children with special needs who are unable to
get daycare in the city because people are not
licensed and specialized In that area.

Once me and Ms. Davis got together
and we went back to college to get our degrees
in early childhood education, finishing, and
human development graduating In May. What we
did was we collaborated to find out how can we

take care of these children and put them in
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places where they will be cared for.

Because 1 deal with special needs
and I have been also a consultant at the
hospital for children with special needs, 1
worked with Ms. Davis and we actually did a
collaborative with children the way we teach
them, the way we support them. We go on trips
together and do everything. This 1s
definitely needed.

The reason I am unable to do
expanded home i1s because 1 deal so much with
my daughter and DDS 1 wouldn®"t have time. So
with her doing this and my spare time we would
definitely be working together. We have some
20,000 children on the waiting list in OSSE
who are unable to get care because they don"t
have enough spaces.

Enough providers are not licensed
to deal with children with special needs. For
us to go to this process and to allow her to
get this is definitely a step into the quality

care that the District of Columbia portrays
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when we go out to different states and cities
to talk about how we have children with
special needs and regular children that we
care for.

Each provider has to have quality
care. That"s why we went back to school to
show them that we are willing to work through
the system and with the system to get the
children the support they need living iIn the
District of Columbia.

CHAIRPERSON JORDAN: Thank you.
Thank you for taking the time to come down.

Does anyone have any question of
-— don"t run away.

MS. DAVIS: You®"ve got to wait.

CHAIRPERSON JORDAN: Any questions
from the Board?

Really appreciate you taking time
and doing what you"re doing. Thank you so
much.

MS. SPEIGHT-VALLADARES: Thanks.

CHAIRPERSON JORDAN: You can run
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now .

MS. DAVIS: Get those two witness
cards.

CHAIRPERSON JORDAN: Anyone
wishing to speak In opposition? Anyone in
opposition?

Then we will turn back to the
Applicant for anything that you think for the
Board to hear. Any wrap-up?

MS. DAVIS: No. Just thank you
for your time and your patience.

CHAIRPERSON JORDAN: Then we"ll
close the record based -- we"ll close the
record.

Is the Board ready to deliberate?
Is there anything anybody needs to say?
Concerns, issues? Then I would move that we
approve the application for relief with the
conditions that have been provided.

The approval shall be for five
years from the date of the order. Enrollment

shall not exceed 12 children with a maximum
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age of 15. The center shall have a maximum of
five staff. The operating -- oh, we"re
leaving that out. Drop-off hours shall be
primarily between 6:30 and 9:00 a.m. and
pickup hours shall be primarily between 4:00
p-m. and 6:00 p.m. Two parking spaces shall
be reserved on site for use by center staff.
Trash collection shall be scheduled at least
once a week. That would be my motion.

VICE CHAIRMAN SORG: Second.

CHAIRPERSON JORDAN: Motion made
and seconded. Any additional discussion? All
those 1n favor signify by saying aye.

BOARD MEMBERS: Aye.

CHAIRPERSON JORDAN: Those opposed
nay. The motion carries.

Mr. Moy.

MR. MOY: Staff would record the
vote five to zero. This i1s on the motion of
Chairman Jordan to approve the application
with six conditions as cited. Seconding the

motion, 1 believe, was Chairperson Sorg. Also
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In support Ms. Cohen, Ms. Allen, and Mr.
Hinkle. Again, the motion carries, Mr.
Chairrman.

CHAIRPERSON JORDAN: Thank you. A
summary order would be appropriate.

MR. MOY: Yes, sir.

CHAIRPERSON JORDAN: Thank you.

MS. DAVIS: Thank you.

MR. MOY: The next application
before the Board, this is a continued hearing
from March 5, 2013.

This 1s Application No. 18511, the
Application of Alleyoop LLC, pursuant to 11
DCMR 3103.2 as advertised for a variance from
the use provisions under Subsection 330.4, a
variance from the nonconforming structure
provisions under Subsection 2001.3, and a
variance from the building on alley lot
provisions under Section 2507, to allow the
use and alteration of an alley lot to
construct an addition to an existing structure

for a mixed-use (office and five residential
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apartments) in the R-4 District at premises
rear 1018 Irving Street, N.W. Property
located In Square 2851, Lot 837.

CHAIRPERSON JORDAN: Thank you,
Mr. Moy.

Mr. Ladejobi, please come forward.
make sure your microphone is turned on.

COMMISSIONER COHEN: Mr. Chairman,
I just want to state for the record that
although 1 did not sit on March 5th, 1 did
review the record for today.

CHAIRPERSON JORDAN: Thank you.

MEMBER HINKLE: Mr. Chair, | have
the same i1ssue. | did not sit on the March
5th meeting but I have reviewed the record.

CHAIRPERSON JORDAN: Well, who was
here? No. Good. We"re here now. Thank you.

Please i1dentify yourselves.

Mr. Ladejobi.

MR. LADEJOBI: My name is
Adetokunbo Ladejobi.

CHAIRPERSON JORDAN: Make sure

Neal R. Gross & Co., Inc.
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your microphone i1s on.

MR. LADEJOBI: My name is
Adetokunbo Ladejobi. Feel free to call me
Toks, T-0-K-S.

CHAIRPERSON JORDAN: Thank you.
can do that.

MS. MOLDENHAUER: Good morning.

My name is Meridith Moldenhauer. 1 am an

attorney. | ended my appearance In this case

and 1 represent the Applicant.

MR. GARDNER: And I am Greg
Gardner, the Applicant, 753 development and
Alleyoop, LLC.

CHAIRPERSON JORDAN: Now,
previously you had made a request for party
status and we had not -- we went back and

forth and you kind of begged off after you

thought you just needed to make a statement.

Your role actually i1s more involved iIn this
than just a plain witness. | want the
Applicant to understand that.

Ms. Moldenhauer, he actually
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qualifies for party status. We will grant him
party status but begged off because he didn"t
feel like he needed to make a full
presentation.

With that, you can renew your
request for party status which you might want
to do because you®ve also got some other
pleadings in this matter. |1"m going to talk
about that because that i1s even out of time
for us.

Are you asking the Board to grant
you party status?

MR. LADEJOBI: Yes, sir.

CHAIRPERSON JORDAN: And I™m
inclined to grant the party status based upon
what"s i1n the record. You clearly qualify for
party status so we"ll accept you and give you
party status.

A couple of questions. One, you
made a request for postponing this hearing
because you didn*"t have enough time to prepare

because you just got the documents March 26th.
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MR. LADEJOBI: Yes. As instructed

they forwarded the information to me. |1
received i1t on March 26th so 1 had three
business days to prepare.

CHAIRPERSON JORDAN: 1 think the
Board received i1t around the same time i1f I™m
not mistaken. We received 1t -- no, that's
this. That"s his response. 1"ve got to talk
about that, too.

MR. MOY: It was logged in the
record, Mr. Chairman, March 25th.

CHAIRPERSON JORDAN: March 25th so
you got 1t -- you had made a request to
postponing. However, this morning we received
a submission from either your wife or you iIn
opposition to supplemental documents.

MR. LADEJOBI: Yes. When 1
requested postponement I didn"t think they
would have sufficient time to prepare
something. 1 was also told that the
postponement would not be granted -- i1f 1t was

to be granted, i1t would not be granted until
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we appeared here so we just rushed and put
something together.

CHAIRPERSON JORDAN: Okay. First,
let me ask, Ms. Moldenhauer, did you get a
copy of this?

MS. MOLDENHAUER: I did not. Mr.
Toks has my email and he has a copy of the
documentation that he admits he received but
I never received a copy of this until the
Board took a five-minute break about 10
minutes ago and | received a copy from Mr.
Moy .

CHAIRPERSON JORDAN: 1t looks like
It"s just been done.

MR. LADEJOBI: We finished i1t this
morning probably around 8:00.

CHAIRPERSON JORDAN: It appears to
be. 1 don"t think the Board has had a chance
to review this document.

MS. MOLDENHAUER: Mr. Chairman,
when you"re ready, 1 would like to respond to

the request for postponement whenever you“re
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ready.

CHAIRPERSON JORDAN: Go ahead and
respond and then we will. Go ahead.

MS. MOLDENHAUER: We entered our
appearance. We filed at the timeline as
requested by the Board in order to -- as
requested. Obviously Mr. Toks was present at
the prior hearing.

He was aware that there would be
time and that time frame obviously
specifically allocated for him to potentially
receive documentation and then file anything
that was necessary. He also has a time frame
in which we prepared our supplemental to
potentially prepare or review any additional
information he had during that time frame.

CHAIRPERSON JORDAN: Your date for
filing was March 25th?

MS. MOLDENHAUER: Yes. And we
have a copy of --

CHAIRPERSON JORDAN: When did you

enter your appearance?

Neal R. Gross & Co., Inc.
202-234-4433




© 0o N o o b~ w NP

[EEN
o

11
12
13
14
15
16
17
18
19
20
21
22

Page 113
MS. MOLDENHAUER: We entered our

appearance on the same day.

CHAIRPERSON JORDAN: Okay.

MS. MOLDENHAUER: And we have a
copy of the envelope we sent to him providing
that additional information on March 25th.

CHAIRPERSON JORDAN: He"s not
denying that. He said he got 1t March 26th.

MS. MOLDENHAUER: Obviously, you
know, he"s had enough time. We read through
this very briefly but he filed sufficient
information that addresses his concerns or
addresses obviously his views on things.

I would request that the Board
move forward today. This case has already
been postponed once and that i1t would provide
Mr. Toks the time to orally address the issues
that are presented.

CHAIRPERSON JORDAN: I understand
that additionally you are asking for
postponement because you were going to get a

lawyer. 1Is i1t still your intent to get a
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lawyer?

MR. LADEJOBI: At the time that
was the case. That 1s no longer the case.

CHAIRPERSON JORDAN: Okay.

MR. LADEJOBI: We can go now.

CHAIRPERSON JORDAN: Okay. Then
we will do that.

Going back a second you said that
you had a group of 16 people you were
representing or doing something with 16
people. Do you have --

MR. LADEJOBI: | do have that.
Does everyone on the Board need copies?

CHAIRPERSON JORDAN: Of which?

MR. LADEJOBI: Of the information
that 1 emailed to you this morning.

CHAIRPERSON JORDAN: This stuff.
Okay. Let me see. So they"ve got the
signatures here. Okay.

MR. LADEJOBI: The signatures are
in the back.

CHAIRPERSON JORDAN: Gotcha.
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Okay. Then you can talk about that at the

time of your presentation.

MS. MOLDENHAUER: Chairman Jordan,
I would like a point of clarification, though.
Nothing in the record from Mr. Toks indicates
that he"s actually representing those
individuals.

CHAIRPERSON JORDAN: 1 understand.

MS. MOLDENHAUER: He is simply
here on his own. He"s obviously gotten other
individuals In opposition as we have\
provided --

CHAIRPERSON JORDAN: We will take
it for what 1t"s worth. That is the
submission of their sign-off like we normally
do from people who send letters In or
petitions saying they are four or against.

I"m not saying he®"s holding himself out iIn
representation. Earlier he said -- maybe that
was the wrong term but I understand exactly
what he"s talking about.

Okay. Let"s proceed. So that
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we"re not just all over the place and as I
think we understand clearly what the request
i1Is, | think 1t was a very good -- the
documents that were required to be filed and
supporting documents, Ms. Moldenhauer, as
always supports those things which you push
forth and you come here prepared and we
appreciate that.

I don"t know 1If a complete
presentation about that is necessary. It may
be that the Board needs to ask you questions.
I think your filing i1s clear to me unless the
Board wants to have some formal presentation.

I think we"ve gone through this
once before in regards to the hearing and we
needed to center in on the question of the
undue hardship issue. 1 know this file exist
now with supporting financial data and some
analysis why you believe that this undue
hardship -- why undue hardship 1s being
presented.

Let me first find out i1f there are
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specific questions from the Board and you can
fill that in and then do anything else you may
want to do.

Does the Board have any questions
they need to have addressed?

VICE CHAIRMAN SORG: Thank you,
Mr. Chairman. |1 think there are kind of two
general areas. The first is the question of
the special exception versus the variance for
the multi-family which i1s something new and
exciting.

The second thing i1s that 1 think
iIt"s probably useful to focus on the areas
that -- uh?

CHAIRPERSON JORDAN: Discontinued
use.

MS. MOLDENHAUER: Yeah, and that
relating to the question of the discontinued
use or whether or not that is the case,
whether i1t is discontinued or not.

I mean, from the opinion that

we"ve gotten is this sort of linchpin of that
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argument of whether or not i1t could be under
the special exception 1If the use was
discontinued or not. That i1s sort of one
area.

The second area I think it"s
probably useful to look at the two areas that
OP specifically called out in their report.

CHAIRPERSON JORDAN: Ms. Cohen.

COMMISSIONER COHEN: Actually, she
asked one of my questions.

CHAIRPERSON JORDAN: Okay. Anyone
else? All right. Let"s start with the
discontinued use because actually that kind of
shapes where we go.

MS. MOLDENHAUER: I believe our
supplemental addressed the fact that the
property had been used as an auto repair shop
from 1958 up until September right prior to
the acquisition of the property.

The property had been going
through foreclosure but the auto repair

individual had been using that site and
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continued to use i1t up until September of
2012. Obviously any abandonment would
require, | believe, two or three years of a
continued non-use. It"s also even not
intended to continue that use.

Thus, the property is clearly not
considered to be abandoned and the
nonconforming use still 1In our view would
allow this property to be viewed under 2003.1
which would indicate the overall intent is to
state that a nonconforming use may be changed
to a use permitted In a less restrictive
district under 2003.1 in the context that a
residential district or regulation
specifically state that a proposed use may be
an apartment house.

The regulations do not exclude any
provisions or provide any exclusions as to the
term alley lot. It simply references any
prior or nonconforming use here where this
property had been used as a nonconforming auto

repair garage which 1s only permitted in an
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exceptionally heavy density zone such as C-M-
1.

The proposal and the context, |1
believe, of this regulation or the permitted
ability to allow things that are permitted iIn
a less dense zone are to encourage an owner to
renovate and to convert a property that
previously had a high density nonconforming
use i1nto something that based on the terms of
2003.5 for special exception purposes would be
considered to be more appropriate such as in
2003.5 where 1t indicates for residential
districts, all residential districts
obviously, when having a higher density use
are permitted to have apartment houses.

Thus, our argument that a use
variance 1s not proper here for the specific
and only for the contest of the apartment use
and the multi-family use but rather that
should be evaluated under the special
exception condition specifically outlined in

2003.5.
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CHAIRPERSON JORDAN: So this has

been used continuously and has until just
recently here. So you"re saying that this use
has been continuous and 1t fits within 2005.1
so it would not be -- the use would not be
abandoned.

MS. MOLDENHAUER: The use has
never been abandoned, no. Exactly. Correct.
I think I said no but I meant correct. The
use has never been abandoned.

CHAIRPERSON JORDAN: Let me get a
response from Mr. Toks and see 1t he has any
questions you want -- 1f you have any response
to that.

MR. LADEJOBI: I do not. What I
intend to do 1s when they are done, if
appropriate, 11l just go through the
statement of opposition prepared by my wife.

I will also go through the statement of
opposition prepared from a financial
standpoint by me.

CHAIRPERSON JORDAN: Thank you.
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VICE CHAIRMAN SORG: Meanwhile,

I"1l just ask a question on this point. So
the argument to treat the multi-family use
under the special exception standard does not
extend to the office use?

MS. MOLDENHAUER: No, i1t does not
because 1In that regulation under the
nonconforming use it says in residential
districts, which this 1s, that the only
permitted conversion -- I"11 use that
terminology, converting it from a
nonconforming use to another use that is of a
lower density.

It says for residential districts
the proposed use must be a dwelling, a flat,
an apartment house, or a neighboring facility
no matter the higher density use previously
existing.

What they are trying to do, |
think, or I would believe that the Zoning
Commission was trying to do and OP when they

drafted that section 1s to continue the
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character and intent of a residential zone.

You could say we had an industrial
use and now we can go to an office use or
something else. They are not permitting that.
They are just focusing on allowing other
residential uses.

Here specifically that"s important
because obviously there was a very high
density such as an auto repair shop and iIt"s
allowing now based on special exception, not
on a use variance, to have an apartment house
that would not have otherwise been permitted
on this residential alley lot.

VICE CHAIRMAN SORG: You“"re saying
density but you mean intensity.

MS. MOLDENHAUER: Yes, thank you.

VICE CHAIRMAN SORG: I"m just
clarifying.

MS. MOLDENHAUER: Thank you.

CHAIRPERSON JORDAN: Ms. Allen.

MEMBER ALLEN: I think that was my

same question, that the auto shop had more
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density.

MS. MOLDENHAUER: Intense use.
That was an incorrect term. Thank you.

CHAIRPERSON JORDAN: First of all,
you are just making this argument In regards
to the residential property, not the office or
the height relief.

MS. MOLDENHAUER: No. Both of
those -- just to point out, as you already
said, OP i1s recommending support on the office
use. We would then be focusing our discussion
then on the height which i1s still an area --
It"s not a use variance. It would be an area
variance that we would still like to present
may additional information 1f the Board deems
it.

CHAIRPERSON JORDAN: 1 just wanted
to be clear because the residential is
residential. It wasn"t the office use that
you are making argument for.

MS. MOLDENHAUER: It"s just on the

sole issue of multi-unit apartment use,
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variance transitioning that from a use
variance argument to a special exception
argument.

CHAIRPERSON JORDAN: Let me do
this and then I want comments both from Mr.
Goldstein and -- I think I"m clear.

Mr. Goldstein, what Is your view
on this? Then I"11 come back to you.

MR. GOLDSTEIN: Sure. Thank you,
Mr. Chairman. For the record, my name i1s Paul
Goldstein. Ultimately this 1s a discussion
for the ZA, the Zoning Administrator, to weigh
in.

I reached out to him. 1 wasn"t
able to get a conclusive answer but I will
provide a counterpoint actually to the
argument. [I"ve got three reasons why 1 don*"t
think that"s a reasonable interpretation. The
Tfirst is that alley lots are pretty unique.

They are there own subsection.
It"s Chapter 25, 2507 in particular. The

regulations apply regardless of zone citywide.
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IT you"re on a less, you can"t have multi-
family residential. On a sub 30-foot-wide
alley you can"t even have a single citywide
regardless of zone.

So changing zones to me doesn"t
seem as relevant in this, or changes uses
doesn"t seem as relevant. | mean, the chart
has 1t by zone. It doesn"t really matter for
alley lots. Those are i1ndependently a
subsection that"s regulated.

The second i1s that this is two new
floors of residential use. It"s not even
discussing a conversion of an existing
structure. It"s to build two new floors of
this use. | think that also may distinguish
it.

My third point would be that 1
haven"t seen a case that"s had this
interpretation. 1 am aware of one case that
found the opposite, that 1t needs a use
vartance. That was a case cited in the

Applicant®s brief.
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The Adams Alley case actually was
analyzed as a use variance case. | think 1t"s
an aggressive interpretation of that
regulation. 1 think i1t"s creative. Unless
the ZA said that works, I"m not ready to go
there yet.

CHAIRPERSON JORDAN: Thank you.

Ms. Glazer.

MS. GLAZER: Mr. Chair, OAG hasn"t
really looked at the question that Mr.
Goldsteiln just raised which 1s, | assume,
whether 2003 would be applicable to alley
lots. We honestly have not looked at that
because we were under the impression that we
felt the use was discontinued.

Hearing today that perhaps the use
IS not discontinued, we"ve had to look at that
general question. What I can say is that i1t"s
clear that i1t 2003 were to apply, that it
would only be to the residential use and not
the office part of the request because of

2003.5.
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What I"m hearing from Mr.
Goldstein, I think I may agree with, 1t iIs
clear that i1f you"re looking at whether it"s
a variance, the Adams Alley case and other
cases say that 1t"s a use variance and not an
area variance. | think that has been
established.

The Board has issued a few
opinions to that effect, that 1t"s a use
variance rather than an area variance. |
don*"t think the Board has looked at the
precise question of whether i1t"s eligible for
special exception relief under 2003.

CHAIRPERSON JORDAN: Thank you.

Mr. Goldstein, | think that you
are particularly arguing even if 1t was
allowable as continued use, the argument fails
because under 2507, then that would only
pertain at best to single-family dwellings on
the alley.

MR. GOLDSTEIN: 1 think i1t would

probably apply to both single-family and
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multi-family which would not be allowed on an
alley lot with these characteristics In any
zone 1n the city.

CHAIRPERSON JORDAN: Gotcha.

Ms. Moldenhauer.

MS. MOLDENHAUER: Just two points.

MR. LADEJOBI: Can I make a
statement or shall I wait?

CHAIRPERSON JORDAN: No. You"ve
had your chance.

Go ahead.

MS. MOLDENHAUER: Just two points.
One iIn regards to the Adams Alley case and
other cases that have evaluated this on the
use variance entered. The majority of those
have been self-certified applications.

One, the situation did not exist
where there was a previously higher intensity
of a use. And, two, maybe whether they did or
did not present this argument is not | don"t
believe definitive as to whether or not this

argument is appropriate In this situation. |
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want to make that distinction.

The second i1ssue i1s that while,
yes, alley lots are a separate subsection iIn
the code, so are a lot of other sections that
still have an over-arching application.

I believe that nonconforming uses
and nonconforming structures are an over-
arching section which applies to all sections,
all regs, and all zones. In that regard, |1
would obviously just provide a differing
opinion respectfully than Office of Planning.

CHAIRPERSON JORDAN: Let"s proceed
in this hearing. We will go on both tracks.
We"re probably not going to make a decision
here today. We"ll take the evidence as we
proceed here today and then do some more
digging and take a look at it.

Yes. Go ahead.

VICE CHAIRMAN SORG: I just want
to ask one more question about this so that we
can -- you"re saying kind of hold onto 1t and

think about 1t. Is any of the multi-family
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use happening in the existing structure or
where the auto repair use 1s happening?

MS. MOLDENHAUER: Yes. There is a
common lobby that is being provided for the
residential. There are also parking spaces so
my answer would be yes.

CHAIRPERSON JORDAN: So I know you
have prepared to handle both. In fact, the
slighter use of a special exception will be
folded within basically their use variance.

As | said before, 1 think the documents for me
are very clear.

Your argument is a financial
Issue. You presented doing 1t In compliance
with the Zoning Regulations without getting
the relief, and that the property would be --
iIt"s not financially feasible for those
particular alternatives.

The only one that you submitted --
I don"t know iIf there is something else that
Mr. Toks or somebody else can present -- is

that another way to look at 1t financially
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because that"s your argument. Correct?

MS. MOLDENHAUER: Yes. That 1is
correct.

CHAIRPERSON JORDAN: Does the
Board have any questions? Unless the Board
has any questions and the Applicant thinks
that they need to present something more, |1
think these documents say exactly what you
would say here but just taking time to do 1i1t.

We don"t need to rehash what we
can read and what we understand unless the
Board needs more. Do you follow me? Anyone
have questions that they need to drill down on
what"s been submitted by the Applicant?

Yes, Ms. Cohen.

COMMISSIONER COHEN: Yes.
Basically your proposal i1s to make these into
condominiums. [Is that correct?

MR. GARDNER: Correct.

COMMISSIONER COHEN: And have you
looked at 1t as a rental?

MR. GARDNER: 1 have not specially
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look at this building as a rental but In my
past analysis new construction, major
renovation at a small scale does not work for
rentals.

COMMISSIONER COHEN: Okay.

MS. MOLDENHAUER: Before the Board
has any other questions, | just want to say
that we have two additional documents that we
did not have or were not part of our
submission.

A lot of them also address some of
the 1ssues that may be brought up by the
individual In opposition and I just wanted to
provide those. One are some additional
letters of support, and 1 have multiple copies
here from additional individuals making i1t a
total of 10 letters of support from separate
property owners in the square.

Then also, just due to the time
frame to prepare i1t this 1s why 1t"s coming in
so late, a sun study. 1 think that

specifically goes to special exception issues.
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Also some of the things that I read this

morning In the submissions were issues that
Toks made reference to. |If the Board would be
willing to accept these, | can provide copies
to Mr. Moy.

CHAIRPERSON JORDAN: Certainly.
Please.

MS. MOLDENHAUER: Other than that,
I think the best think that we should do i1s we
will hold off on any additional information
the Board may ask as a rebuttal and a closing
following Mr. Toks" presentation. Other than
that, 1 believe our record is full and we have
addressed some of the issues.

CHAIRPERSON JORDAN: 1 was
thinking rebuttal is probably more appropriate
also. | was just thinking. |1 guess we can
talk about this In deliberation. 1 guess the
difference between whether or not i1t i1s sold
as condos or apartments doesn"t really make a
difference as to the cost and trying to get

this done.
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Okay. Mr. Toks, are there any
questions you need to ask of the Applicant?
You have the opportunity to cross-examine, to
ask questions of the Applicant™s presentation
on any of their documents.

MR. LADEJOBI: No, I don"t have
any questions.

CHAIRPERSON JORDAN: Okay. Then
let"s turn to the Office of Planning.

MR. GOLDSTEIN: The Office of
Planning stands by i1ts original report which
said that we are not able to support this
project. It"s an iInteresting project.

I think everyone wants to see some
investment in this property, would like to see
it be more lively, but the Office of Planning
does not think the burden has been met by the
Applicant. Certainly there was a recent
economic hardship submission.

I will begin by saying I"m not a
financial expert but 1 do find this to be a

heavy lift for an economic hardship argument.
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This design of this intensity | would consider
that to be a tougher argument to make. 1 can
follow up 1f the Board has any guestions.

CHAIRPERSON JORDAN: 1 don*"t
understand what you mean by what you just
said.

MR. GOLDSTEIN: Sure. Well --

CHAIRPERSON JORDAN: I guess I™m
not the only one.

MR. GOLDSTEIN: Okay. I can
certainly -- 1 think you"ve got a one-story
structure which was purchased in December for
more than a half million dollars that needed
additional renovation and cost.

To go from there to say that you
need two additional floors of residential use,
which 1s contrary to the zone, and to say you
can only make the project financially feasible
based on that development I think Is a heart
lift. 1 think that is a long way to go.

CHAIRPERSON JORDAN: Are you

trying to make that kind of an imposed
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hardship?

MR. GOLDSTEIN: 1 think you can
say there i1s a reasonable expectation that
this 1s not a use that i1s permitted In the
zone at the time this property was purchased.

CHAIRPERSON JORDAN: That the
Applicant knew that at the time they purchased
1t?

MR. GOLDSTEIN: I think an
applicant reasonably should have known that.

I can"t say 1T there 1s a gradation of this
project that might be able to meet the hurdle
but to have the expectation when this was
purchased for that price that you can get two
additional floors up to 40 feet and five units
on this property, | don"t think that is a
reasonable expectation.

CHAIRPERSON JORDAN: Tell me how
-— 1 saw something iIn your report where you
were approving -- you recommend approval of
the 330.4 variance relief.

MR. GOLDSTEIN: That is correct.

Neal R. Gross & Co., Inc.
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CHAIRPERSON JORDAN: Okay.

MR. GOLDSTEIN: That variance
applies to the reuse of the existing structure
and the challenges i1nvolved in reusing it.

CHAIRPERSON JORDAN: But in a use
that 1s compliant with already the Zoning
Regulations.

MR. GOLDSTEIN: The use variance
was for a different type of commercial use,
one that is less nonconforming for the zone.

CHAIRPERSON JORDAN: Such as?

MR. GOLDSTEIN: Such as office
which they are proposing. Until most recently
It was automotive repair. This is a less
intensive use. That seems like a more
reasonable expectation going Into it that you
can reuse what has been a commercial building
for a less iIntensive commercial use. It"s by
special exception so I1t"s permitted subject to
adverse 1mpact. A residential use i1s not
permitted and that"s a use variance. It"s not

permitted in the zone or in an alley lot.
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COMMISSIONER COHEN: Mr. Chairman.

CHAIRPERSON JORDAN: Yes. Go
ahead.

COMMISSIONER COHEN: Mr.
Goldstein, I guess my concern is the use up
until September was a very dirty negative use
on the surrounding neighborhood which was
predominately home ownership. My
understanding, and 1 hope 1"m not mixing this
up with another case, that there is a multi-
family building within the radius of this
property.

The expectation is you"re taking
away a dirty use and improving It In a
residential neighborhood with residents
appears to me a reasonable step to take. Now,
the cost of the land, you know, a lot of
people run their numbers based on what-ifs.

I don"t know if the cost was too
high or reasonable for that neighborhood but
I would think theilr expectations to redevelop

that property are not so far off. Can you comment?
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MR. GOLDSTEIN: Sure. We did

support the reuse of the building for a
different use. | agree with you there are
apartments In the square. |1 think to the east
of 1t there®"s an apartment building. Alley
lots are treated very differently In every
zone.

I don"t necessarily disagree with
you that maybe residential use isn"t a bad
idea. 1 just think to ask for two floors of
It up to 40 feet In height i1s a little bit
beyond what 1 would say is a reasonable
expectation.

CHAIRPERSON JORDAN: Okay.

COMMISSIONER COHEN: Can 1 push
this?

CHAIRPERSON JORDAN: Go ahead.

COMMISSIONER COHEN: However, when
you do due diligence, undertake due diligence,
one of the things you®"re going to do is
especially get a phase I and 11 so the cost

related to remediation kind of, 1 think, would
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have put this property into a different

category.

Then you move forward again to --
I mean, | don"t want to make your argument but
I can see where this based on normal decision
making would come up with some of the things
that have occurred and brings i1t forward to us
today.

MR. GOLDSTEIN: 1 think that®s a
good point. | think maybe the Applicant can
further address their expectations. |
certainly can"t speak on their behalf. |1
would just think that i1t"s a balance of cost
and remediation. The remediation cost you
expect to go up. 1 think it"s all iIn
negotiation.

To go into the BZA process
expecting this much relief for the property to
make i1t work 1 think i1s anticipating quite a
lot. Certainly the Applicant 1s here. They
can talk about what their expectations were.

I certainly don"t want to mischaracterize what

Neal R. Gross & Co., Inc.
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the circumstance was.

COMMISSIONER COHEN: Thank you.

CHAIRPERSON JORDAN: Any other
questions of Mr. Goldstein?

Ms. Sorg.

VICE CHAIRMAN SORG: Thank you.

Can you comment on how the height
and bulk of the proposed project compares with
the height really of the structures that share
the square facing out on Sherman and Columbia
and 11th and whatever the other street 1s?
Irving.

MR. GOLDSTEIN: Sure. 1 can only
say In generalities. 1 think in their
application they gave some site studies and
site lines which may actually have a more

t's

detailed look at the height. | believe
two to three-story buildings.

Certainly the Applicant and the
party In opposition can testify further to
that. It would probably be taller than some

and maybe as tall or maybe a little smaller
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than some others. |1 don"t really have
specific measurement.

VICE CHAIRMAN SORG: So outside of
the problems with the zoning you don*"t feel
that the bulk of the proposed project is
necessarily out of scale with the buirldings
that surround 1t?

MR. GOLDSTEIN: 1 -- we did not
support the height relief.

VICE CHAIRMAN SORG: 1 understand.

MR. GOLDSTEIN: We wrote that i1f
the Board accepted that i1t should be
residential use on two floors. That 1s
certainly certain that can be considered as
far as the height goes.

VICE CHAIRMAN SORG: Okay.

MR. GOLDSTEIN: It depends what
you feel like i1s reasonable for a building
behind your home. Maybe i1t"s not an
inappropriate height but for neighbors that
are used to one story, | think 1t"s quite a

bump-up.
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You know, 21 more feet iIn height
than expected. |1 don"t really want to
characterize whether that"s too much or not.

I will kind of leave that to the Applicant and
the parties in opposition.

It certainly 1s far beyond what
our alley lot regulations allow. One can
argue that there was an intent by their
restrictive nature of what the alley lots
permit In height that maybe this i1s running
afoul.

CHAIRPERSON JORDAN: Again, what
were the other uses that you thought was
possible within the regulations for this
burlding?

MR. GOLDSTEIN: I think generally
the ones that are mentioned are an artist
studio, parking, warehouse. [I"m sure other
uses In an R-4 zone other than residential are
permitted.

Again, we were supportive of the

reuse of this building for a wider range of
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uses. We felt that the Applicant had made

that argument well already in the original
submission. We thought they had made that
argument well. [It"s the amount of residential
that 1s being proposed.

CHAIRPERSON JORDAN: Aren™t you

kind of trying to have i1t both ways in your

argument?
MR. GOLDSTEIN: How so?
CHAIRPERSON JORDAN: That you are
going to the amount of -- 1t"s either relief

being given or not to be given because you are
saying it"s not meeting the test, but your
argument is not that. Your argument is that,
"Well, yeah, 1 think they meet the test, they
should be allowed this different use but not
so much of a new different use.” Is that what
you"re saying?

MR. GOLDSTEIN: 1"m saying they
can reuse the existing building for a
different less iIntensive use but that they

can"t expand or at least double the size of
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the buirlding for a new nonconforming use.

MEMBER ALLEN: Has the Office of
Planning had any experience like i1f they were
to make this into a live/work space with the
additional two stories so that --

MR. GOLDSTEIN: 1 don"t have any
experience in that.

MEMBER ALLEN: Okay.

CHAIRPERSON JORDAN: Anyone else?
Okay -

Does the Applicant have any
questions of the Office of Planning?

MS. MOLDENHAUER: Thank you very
much.

Thank you, Mr. Goldstein. Just a
couple of questions for you. You made a point
earlier about the use variance and that the
Applicant potentially should have known.

In the supplemental submission
there was information that there were certain
factors 1In regards to the hardship for the

Applicant related to cost of repairing the
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roof that were actually concealed. Is that
something that the Applicant should have known
about?

MR. GOLDSTEIN: When were those
discovered?

MS. MOLDENHAUER: They were
discovered after acquisition.

MR. GOLDSTEIN: So since December
they were discovered. What was the cost?

MS. MOLDENHAUER: After
acquisition.

MR. GOLDSTEIN: Acquisition being?

MS. MOLDENHAUER: After they
purchased the property.

MR. GOLDSTEIN: After the closing

MS. MOLDENHAUER: After the
drywall was pulled down and revealed, as we
say In the testimony, that there was fire
damage that was destroying the structural
integrity of the wooden-framed roof.

MR. GOLDSTEIN: Was there anything

Neal R. Gross & Co., Inc.
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that showed what the cost of that was?

MS. MOLDENHAUER: Yes. We have
that specifically outlined in our
supplemental. We separate out the cost. Let
me just pull that up one moment.

CHAIRPERSON JORDAN: What was your
question again, Ms. Moldenhauer?

MS. MOLDENHAUER: My question was
It went to the i1ssue where Mr. Goldstein
indicated that the Applicant should have
reasonably known and that this was a self-
imposed hardship. 1 asked him if he had
considered in that statement the concealed
aspect of the roof structure damage from a
fire that was concealed by drywall that the
Applicant found about after acquisition.

CHAIRPERSON JORDAN: But that"s
not the use issue, Is It?

MS. MOLDENHAUER: It goes to the
fact of what -- Mr. Goldstein is shaking his
head so I assume he"s agreeing kind of where

I was looking at this issue. He was stating
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that 1f 1t was known, then that would have
been a self-imposed hardship. Am I correct
here 1n understanding?

I don"t mean to be making your
argument here for you. What I was getting at
was that 1t was not known and i1t was not
reasonable and 1 was asking Mr. Goldstein if
he had considered the fact that i1t was
concealed and an additional cost that directly
related to the property and was, thus, an
exceptional condition that required cost to a
certain degree that would need relief iIn
regards to the financial hardship for the
residential --

CHAIRPERSON JORDAN: For whatever

use.
MS. MOLDENHAUER: Exactly.
CHAIRPERSON JORDAN: For whatever
use.
MS. MOLDENHAUER: For whatever
use.

CHAIRPERSON JORDAN: I think he"s
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talking about this meeting -- when he was
talking about the self-imposed hardship that
the knowledge that there was some type of
limited use going to be allowed. That"s kind
of what 1 thought. 1 don"t want to put words
In his mouth either.

Let"s move on. | think we"re
clear. Let"s move on.

MS. MOLDENHAUER: I have some
additional questions for Mr. Goldstein.

CHAIRPERSON JORDAN: Sure.

MS. MOLDENHAUER: The other
question was you had indicated that there are
other apartment buildings and you®"re referring
to the 13-unit apartment on Sherman. 1Is that
correct?

MR. GOLDSTEIN: 1 believe that
would be the one.

MS. MOLDENHAUER: You were talking
about the amount of residential. 1 understand
this 1s an alley lot but I"m going to ask you

a question that goes generally to the zone.
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In the R-4 zone based on the size of this lot
six units would be permitted for a conversion.
Is that correct?

MR. GOLDSTEIN: That does seem
correct.

MS. MOLDENHAUER: This would then
be less than the permitted number of units In
this zone discounting the alley i1ssue.

MR. GOLDSTEIN: In theory, yes.lI

MS. MOLDENHAUER: 1 know we spoke
about this case iIn our submission, the Adams
Alley case. Office of Planning recommended
approval on that case and that was requesting
three stories as well.

MR. GOLDSTEIN: 1 believe In my
review it was two additional stories and two
original.

MS. MOLDENHAUER: No other
questions for the Office of Planning. Thank
you.

CHAIRPERSON JORDAN: 1"m going to

call you Mr. Toks but I know Toks i1s the

Neal R. Gross & Co., Inc.
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nickname. Do you have any questions of the

Office of Planning that you would like to ask?

MR. LADEJOBI: | do not.

CHAIRPERSON JORDAN: Okay. All
right. Do we have any other governmental
agency that"s here? Do we? 1 guess not.

Go ahead, Ms. Sorg.

VICE CHAIRMAN SORG: 1"m sorry.
What i1s the case number for the Adams Alley
case? Is 1t 168157 1Is 1t that one?

MS. MOLDENHAUER: Yes, 16815.

VICE CHAIRMAN SORG: Okay. Just
making sure 1"m looking at the right thing.

CHAIRPERSON JORDAN: 8157

MS. MOLDENHAUER: Yes, 16815.

CHAIRPERSON JORDAN: All right.
We have a letter here from the Department of
Transportation. What does the Department of
Transportation say about this?

DDOT recommend approval with
conditions and that i1s part of the exhibits.

That 1s In regards to parking and the

Neal R. Gross & Co., Inc.
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mitigation of the issue where you®ve put on
diagram where there will be no parking, etc.

Is there anyone here from ANC-1A?

Yes. Come forward, please.
Identify yourself.

MR. BOESE: My name is Kent Boese.
I am ANC Commissioner for Single Member
District 1A-08. This property 1s not in my
Single Member District but I am secretary for
the ANC.

CHAIRPERSON JORDAN: Okay. You
wanted to say to us?

MR. BOESE: There are a couple of
points that I wanted to hit upon that would
have led to our support for this project.
First of all, we were very pleased with the
communication that we got from this Applicant.

In fact, far more so than we get
from most. As you may imagine, frequently we
get people trying to get on the agenda at the
last minute to get support prior to coming

here.
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In this case we were contacted
very early. 1 believe perhaps the end of
October or the beginning of November of 2012.
They did a presentation to the ANC at the
November 14, 2012 meeting.

Following our advice they did hold
a community meeting on Saturday December 1st
in which I believe they flyered the residents
on the square iIn question and then they came
back to us 1In January 2013 for a vote and
another presentation. 1 think that degree of
outreach was commendable.

Also, | wanted to address from our
point of view two of the primary concerns even
though I don"t know 1f they are directly
related but they might be, parking and height.

With regards to parking, we did
understand that there were concerns of some
residents with traffic in the alley. But when
we consider that the initial building on this
lot dates to about 1909 as a stable and 1t was

expanded i1n 1916 for a commercial parking lot
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and then became an auto repair shop for
Thompson Dairy and subsequently into the
autobody shop.

Certainly this property has a long
history of attracting cars and traffic in and
out of the alley. For us anything that would
suggest that this become a residential
property or light industrial would indicate to
us that the volume of traffic would be less
than one could expect from iIts previous uses.
To that point we thought this was far more
beneficial.

With regards to height, again
understanding that this is an alley lot, on
one hand there are kind of anomalies. On the
other hand, i1f you go up and down Sherman
Avenue they"re not. This section of the city
was planned without planning.

It"s part of the original suburbs
of Washington and has a very hap-hazard way of
streets and alley lots. Between Euclid Street

to the south and Park Road to the north there
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are five -- excuse me, four other -- four
squares including this one that have alley
lots in them off of Sherman Avenue.

One of them has been converted to
a community garden because i1t never had a
structure on 1t. One still has a stable and
a grassy area. Another one is entirely
surrounded by private garages. Each one 1s
unique but, at the same time, the concept of
alley lot In this part of the city is not.

But with regards to height, one
thing that we struggle with as each BZA
application comes before us, even iIf the
variance i1s for use or density or number of

units, the issue of height frequently comes

To me a good illustration was iIn
November of 2012 with Case 18448 where the
owner of 1221 Otis Place wanted to convert a
residence from an l1l1-room rooming house into
four flats and iIncrease the height by one

level.
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The opposition from the two
neighbors on 13th Street directly abutting the
property was based on the height, not the use.
It"s an example that we see occasionally where
the two Applicants In opposition were
concerned about the view from the third story
that they had already added onto their house.

This 1s kind of difficulty for me
and for the Commission to support height for
some people on a square and not others on a
square. That may be the case here somewhat.
I"m not entirely sure. 1 do know that most of
the structures on this square have not
exercised their full option to go up to the
full height of an R-4 zone. Some of them
have.

Then as far as added residential,
for us anything that can add more residential
units iIn the neighborhood i1n a tasteful manner
we think 1s good as long as i1t"s not overly
dense because with the expanding city quite

frankly we don"t have the inventory for the
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demand and 1t"s putting a burden on the entire
community.

I mean, homes that even a year or
two sold for $450,000 or $600,000 are now
going for $750,000 and $770,000 in my
neighborhood. That is a major concern. |
know 1t"s perhaps not directly related here
but as far as the good of the entire
community, 1t iIs a concern of ours.

And then 1 think the last thing 1
would like to say with regards to proximity of
the alley lot to the neighbors across the
alley, 1t"s a large square and some are more
generous than others with how much space 1is
between residences in this case, the alley lot
or, In some blocks, the residential units
behind them.

I do know of blocks, perhaps
within a five-block radius, six-block radius,
where the distance between the back of one
house to the back of another house i1s not

inconsistent with what we"re seeing here. As
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far as character of the neighborhood, one can
find examples where there iIs proximity.

In fact, on this block, or on this
square in question, the entrances of the
alleys to the north and the south on the west
side 1T the two rowhouses there exercise their
right and bump up, 1t would be much closer or
no less close to the residences on 11th Street
than this project in particular.

CHAIRPERSON JORDAN: Thank you.

Does the Board have any questions?

Does the Applicant have any
questions?

MS. MOLDENHAUER: No. Thank you.

CHAIRPERSON JORDAN: Mr. Toks, you
have any questions?

MR. LADEJOBI: We have several.

So you mentioned that there are
four squares north of Euclid in which they are
alley lots with a diverse product inside the
alley lot. Correct?

MR. BOESE: | i1ndicated that there
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are a total of four alley lots. This is the
first one that has come before us with a
proposal for development.

MR. LADEJOBI: Exactly. My
question is do any of those alley lots have
residential units in the middle of the alley
lots or any development of alley lots?

MR. BOESE: At this time, no.

MR. LADEJOBI: All right. That"s
my point as far as that"s concerned. Then you
also mentioned that 1n several alley lots the
houses abut and they are quite close together.

MR. BOESE: For instance, on the
square In question, which 1 believe 1Is the one
you live on, | noticed that the western most
house on Irving Street and the western most
house on Columbia Road are directly across the
alley, or pretty directly across the alley
from their neighbors, the neighboring houses
on 11th Street.

MR. LADEJOBI: That i1s exactly

true and the space In that alley 1is
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approximately 15 feet. That would be the same

alley that traffic 1s coming in and out of.
That 1s why the individual that lives in that
house, the most southern house on the most
southern portion of Columbia Road -- the
southwest portion of Columbia Road, that is
why he i1n particular opposes --

CHAIRPERSON JORDAN: Are you
asking a question?

MR. LADEJOBI: No. My question 1is
done. Good point.

CHAIRPERSON JORDAN: Let"s move to
your presentation.

MR. LADEJOBI: For starters, my
presentation will center around the financial
analysis that the Applicant prepared. In
foundation by presentation simply says that
the hardship i1s self-imposed. Things are
worth the cash flow which they can generate.

IT an individual pays $563,000, or
whatever the exact amount i1s, for a property

and he 1s not able to do what the Zoning

Neal R. Gross & Co., Inc.
202-234-4433




© 0o N o o b~ w NP

[EEN
o

11
12
13
14
15
16
17
18
19
20
21
22

Page 162

Regulations require, then he has simply paid
too much for the property.

For starters, when 1 looked at his
financial analysis, he assumes -- when he"s
speaking to the fact that -- his financial
analysis includes that the Zoning -- the uses
for which Zoning allows cannot be done iIn a
profitable manner. He does this in his first
analysis and 1 have some numbers here.

IT you compare them to his
numbers, he assumes a 20 percent equity
downpayment. 1 have worked in real estate for
15 years. |If you"re doing real estate
development, every deal that we did was --
you"re not going to get -- that assumes 80
percent debt.

"1l get to my point very quickly.
That assumes 80 percent debt. The 80 percent
debt to me i1s an unrealistic assumption in
2013. Most likely for development he"s going
to be 55 to 60 percent levered.

IT he"s 55 to 60 percent levered
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debt, then the monthly interest payment is

going to be significantly less. The fact that
they are using 80 percent leverage in their
analysis simply inflates the amount of the
monthly payment.

IT they were to use a more
realistic debt assumption which 1s in line
with today"s debt market, then they would have
40 percent equity, only 60 percent debt, and
their monthly debt service would be
significantly less. | support that per a
conversation with someone from Cassidy
Turley"s debt placement team.

So, In short, the decrease in debt
proceeds would decrease the monthly debt
service thereby iIncreasing the monthly
profitability of projects that meet the
current regulations.

My point is that he can develop
this property consistent with the current
regulations 1T the capital structure i1s done

appropriately and in accordance with what is
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done today in the market.

Second point with the loan terms.
He assumes 25 years. He very easily could
assume 30 years. |If the note is amortized
over 30 years, once again, the monthly debt
service decreases.

In addition, 1 don"t know 1f that
would be applicable here but the HUD agencies
gives debt that matures over 40 years which
will mean a monthly debt service payment will
be even less. On top of that, he did not
consider the fact that the monthly debt
service payment could be i1nterest only.

Also, i1n this analysis he includes
management fees of, 1 believe, 6 percent. 1In
my experience management fees typically do not

CHAIRPERSON JORDAN: Go ahead.

MR. LADEJOBI: -- typically do not
exceed 3.5 percent. He assumes 7 percent
vacancy rate. D.C. 1s one of the tightest

office markets iIn the entire nation. A 5
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percent vacancy rate could very easily be
assumed.

In summation for those points, the
aforementioned comments call into question the
remainder of the Applicant®s assumptions
including leasable square feet, lease rates,
interest rate, as | mentioned the absence of
loan terms which are iInterest only, expense
assumptions, and the development budget.

The opposition has not had an
opportunity to research these other
assumptions in order to challenge, for
instance, the development budget which is
given the fact that the other assumptions, iIn
my view, are not market and seem not
appropriate causing to question the original
assumptions.

Another thing worth mentioning 1is
that the acquisition price, which he has iIn
his financial analysis, includes another lot.
They are allocating acquisition price from

another lot purchase to this lot.
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It 1s my understanding, unless I™"m
incorrect, that the $565,000 is actually two
lots. That"s not just this lot. That calls
Into question whether or not the numbers are
accurate at all. Once again, | say the
reduction in the acquisition price will
increase the profitability of projects that
are here to the current Zoning Regulations.
That"s my point.

IT you look at my analysis on the
second page of the financial analysis, that
analysis is relevant to the automotive repair
shop use. You will see that he changes
assumptions to be consistent with my
assumptions that actually the property could
be operated as automotive property iIn a
profitable manner.

Once again, it should be noted
that -- also the Applicant may finance this
project with 100 percent debt. There are
$900,000 deals and $100,000,000 deals that are

done 1n the Washington, D.C. area with 100
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percent equity. He doesn"t need a mortgage
payment at all.

While that is typically used iIn
development projects, that is not a
requirement for development and serves to
increase the risk inherent in a project. |1
propose that the Applicant revisit its
assumptions and consider a larger equity
commitment In order to complete a cash flow
positive property that meets current Zoning
Regulations.

It should also be noted that at
appropriate property acquisition cost all
projects that meet Zoning Regulations will be
profitable. If you look at my second
analysis, | simply reduce the acquisition cost
by $250,000. That leads to my point that it"s
self-imposed. He didn"t have to pay $565,000
for two lots which, I repeat, are two lots.

The Silver Dome for the Detroit
Lions just sold for $580,000 when they built

it for $37,000,000. My point is things are
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worth the cash flow that they generate. |IT

people overpay, they self-impose things.

IT I may continue, In Section 4 of
the supplemental submission, the Applicant
states that the Board i1s authorized to grant
a variance where i1t finds that three
conditions exist. The first condition i1s that
the property is affected by exceptional
narrowness, shallowness, shape, or by reason
of exceptional topographical conditions or
other extraordinary or exceptional situations
or conditions.

While these facts may be true,
they do not connect this with the fact that --
these facts may all be true but they don*"t
connect this In a financial manner which makes
me say that the property could not be
developed 1In a manner which 1s consistent with
the current Zoning Regulations.

The second point that they mention
In Section 4 says the Board is authorized to

grant a variance where i1t finds that -- as I
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mentioned, three conditions exist. The second
condition i1s the owner of the property will
encounter peculiar and exceptional practical
difficulties or exceptional and undue
hardships 1f the Zoning Regulations are
strictly implied.

The Applicant addresses the
development cost which causes undue hardship.
The condition of this property is apparent
upon eyesight. |1 actually had my car fixed
there on several occasions. He wasn"t the
world®"s greatest mechanic but he was very
close.

As soon as you walk through the
door the place is filthy. There was oil and
everything on the ground. To come iIn and say
that remediation causes some undue hardship
just simply means that the proper due
diligence was not done. That due diligence
could be done upon sight.

To counsel®™s point that there may

have been things behind the drywall that the
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Applicant did not realize from the beginning,
that 1s what the contingency is for iIn
development. The fact that there are
surprises either means you put up more equity
or you have a debt that has a reserve to take
care of those things, or you just simply have
more cash on hand.

To present to the Board that i1s a
hardship and for the iIndividuals that are iIn
this square to bear the burden of a lack of
due diligence In my opinion Is not correct.

A third condition that they
mentioned In Section 4 says that the Board is
authorized to grant a variance where i1t finds
that the variance will not cause substantial
detriment to the public good and will not
substantially impair the intent, purpose, and
integrity of the zone plan as embodied in the
Zoning Regulation®s map.

The Applicant states that Zoning
relief will permit renovation of a dilapidated

automotive repair shop. The Applicant also
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states that the Zoning relief will prevent
useable land from remaining idle. This
ignores the fact that future developers may
develop this site iIn accordance with Zoning
Regulations if the current developer chooses
not to do such.

What I"m saying in that point is
that 1f he doesn"t want to develop i1t in
accordance with current Zoning Regulations,
that"s fine but I"m sure there will be other
developers that will be willing to do such 1f
they acquired the property at a price which
allowed them to do that.

Fourth point. In support of an
apartment use, the Applicant states that a
apartment may be permitted by special
exception i1f approved by the Board subject to
Provision 2003.2 to 2003.4. 1 believe this is
what counsel was speaking to earlier.

The Applicant states that it
complies with Section 2003.2. If I"m reading

this correctly, | believe this to be
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Inaccurate because the development does impact
the present character of the surrounding area.
When operated as an automotive shop the
property actually added to the quiet and
serenity which neighbors could enjoy iIn their
backyards.

I1"ve lived there for two-and-a-
half years. There was not a lot of traffic in
that alley. |1 don"t believe anyone has lived
there in this area in that square other than
me but | can testify to you that there was not
a lot of traffic in that alley.

The fact that we are going to have
five residential units, which means 10
apartments which probably means 10 cars and
office space In addition to that, in my
opinion will significantly iIncrease the
traffic and noise in that alley.

Point five. In support of an
apartment use, the Applicant states that
apartment use may be permitted by special

exception i1f approved by the Board -- 1 think
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I"m repeating that.

Oh, I"m sorry. [I"m not. Subject
to provisions 2003.2 through 2003.4. The
Applicant states that relative to an
automotive repailr shop the number of cars,
traffic concerns and the amount of noise and
odor will greatly decrease. The order I can"t
speak to. [1°ve never smelled i1t but, once
again, | would say this 1s Inaccurate.

The automotive shop did not create
noise, traffic and, importantly, it did not
stop the view of individuals which operated
within that square to the same extent that a
three-story development would.

IT you see pages 10 and 11 of the
supplemental submission, the Applicant states
that a single-family home and/or multiple
single-family homes do not allow the Applicant
to recoup cost of renovation. The Applicant
does not provide an analysis to support this
assertion.

IT height 1s an issue for the
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gentleman here from OP, then maybe we can do
single-family homes. Maybe that"s an
agreement but I did notice that 1s not
included. An analysis that says that i1s not
feasible 1s not included 1n what the Applicant
has submitted.

Counsel alluded to BZA Case No.
16815 stating that the Board granted relief
from 2507, 403, 2001.3, and 2101 to allow the
con version of a two-story warehouse to a
four-story mixed-use structure.

In my opinion this is not an
appropriate comparable. 1t should be noted
that the character of the surrounding area in
that case i1s very different from the proposed
-— from the character of the surrounding area
for this proposed development.

The proposed development is In an
area 1n which there i1s a high concentration of
rowhouses while the property In case 16815 is
located 1n a block 1n which rowhouses are very

few.
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The Applicant references a line of
sight diagrams stating that the structure
would not be visible from any of the
surrounding public streets. This ignores the
real i1ssue of line of sight. The line of
sight from the rear of residences, especially
those who live on 11th Street, N.W., will be
severely impaired and completely eliminated in
some cases as a result of the proposed
development.

The stacking plan proposed by the
Applicant does not do anything to alleviate
this as the height of the proposed development
impedes the line of sight. At present
residences are able to see as far west as
Howard University, Georgia Avenue, and
numerous other D.C. landmarks.

Point nine. The Applicant states
that additional residential units help address
the well-documented shortage of housing iIn the
Washington, D.C. area. This i1s an incomplete

assessment of the Washington, D.C. housing
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market.

Due to an overabundance of multi-
family developments Delta Associates
forecasted the vacancy rate for Class A
apartments in Washington, D.C. will iIncrease
into a pipeline that includes 10,000 Class a
units, an absorption rate that i1s forecasted
to approximately 5,000 units per year.

IT you actually look at the
forecasted multi-family market for Washington,
D.C., you will see that Washington, D.C. has
a ton of multi-family property coming online
within the next two years and our vacancy rate
iIs actually forecasted to iIncrease.

In response to the neighbor that
owns the property that abuts the southwest
entry/exit to the alley, the Applicant states
that automobile traffic and noise will be
significantly reduced by the change iIn the use
of the existing structure. Once again, this
IS 1naccurate for multiple reasons.

One, as an automotive repair shop

Neal R. Gross & Co., Inc.
202-234-4433




© 0o N o o b~ w NP

[EEN
o

11
12
13
14
15
16
17
18
19
20
21
22

Page 177
the majority of the traffic entered the north

side of the alley lot. The proposed
development contemplates an entry/exit from
the southwest corner of the alley lot. This
IS an entire new source of traffic on the
southwest end of the alley lot where the alley
narrows to 15 feet and where the referenced
neighbor lives.

The Applicant ignores the fact
that the property is not currently -- iIn
addition, the Applicant i1gnores the fact that
the property is not currently an automotive
repair shop. Thus, this comparison 1is
completely 1naccurate.

My third point is that the office
tenant of the proposed development can be of
any sort. While they continuously alleged it
will be an architectural design, the
development is not contingent on that so there
could end up being any sort of tenant in that
office space.

To say that this will
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significantly reduce the traffic, one, 1is
completely i1naccurate just on the merits
there. Two, i1t can become even more
Inaccurate as we know that tenants are subject
to change.

My wife prepared a statement in
opposition which 1*1l go through and only read
and highlight so I don"t take up too much
time. She says, "'l oppose the Applicant®s
request for the following reasons. The
development is not consistent with the R-4
zone district and the intent and purpose and
integrity of the Zoning Regulations and map.

The self-created hardship rule
precludes the grant of the use variance and
relief cannot be granted without substantial
detriment to the public good.™

In very brief summary, if 1 may
continue. The development Is not consistent
with the R-4 zone district in the intent and
purpose and integrity of the Zoning

Regulations and map because the primary
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purpose of the R-4 zone district is the
stabilization of remaining single-family
dwellings.

Second point. Under the Zoning
Regulations multi-family use on an alley lot
IS not permitted In any zone thereby
evidencing the importance of this restriction.
When they have spoken of multi-family units in
this block, every single one of those multi-
family units faces the street. 1It"s not
comparable. What they are proposing to do 1is
multi-family in the middle of the alley.

The height of the alley building
iIs limited by the width of the alley iIn all
zones thereby evidencing the importance of
this restriction, which 1 previously
mentioned. The proposed height 1s more than
triple the height permitted for the subject
alley lot.

Per OP the Applicant®s proposal
requires a substantial amount of Zoning relief

to accommodate five residential units. There
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has been assertions that they could do six
rather than five. |1 don"t see where that"s
really relevant.

The Zoning Regulation and map
should not be an afterthought when it comes to
purchasing and developing property in D.C.

The Board should not send a message that
developers can purchase properties at steep
prices without taking the Zoning Regulations
Into serious consideration with respect to the
purchase price and future development.

IT a property is purchased for too
much, as has been the case In my real estate
career, you simply lose 1t. The bank takes it
back, they sell 1t at a lower case, and that
person can develop the property iIn accordance
with the Zoning Regulations.

The fact that the Applicant
appeared before the Board on March 5th, as we
are all aware, with no evidence of why the
permitted users were not feasible, and no

economic analysis showing its undue hardship,

Neal R. Gross & Co., Inc.
202-234-4433




© 0o N o o b~ w NP

[EEN
o

11
12
13
14
15
16
17
18
19
20
21
22

Page 181

in my wife"s opinion, shows that the Applicant
did not initially try to develop this property
within the limits of the Zoning Regulations
but Instead tried to find the most profitable
use.

Point two, the self-created
hardship rule.

CHAIRPERSON JORDAN: We have the
self-created hardship. It"s the same arguments
that you"ve made and we try not to get into
redundant testimony.

MR. LADEJOBI: Understood.

CHAIRPERSON JORDAN: Anything else
other than those things that you®ve already
covered?

MR. LADEJOBI: I would just like
to answer some questions for a few members of
the Board. Ms. Cohen --

CHAIRPERSON JORDAN: You want to
answer some questions?

MR. LADEJOBI: I just want to

respond to some statements they made 1f that"s
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appropriate.

Ms. Cohen, 1 think you mentioned
that the development of this property -- this
IS going to be redundant but to address what
you said -- would put a dilapidated building
into use. As | mentioned, we can put a
dilapidated building into use while still
adhering to the Zoning Regulations.

We spoke about height. Height
bordering the street i1s one thing but height
in the alley 1s a completely different matter
iIn my opinion.

I took some notes. That does it
for me right now.

CHAIRPERSON JORDAN: Does the
Board have any questions?

Ms. Sorg?

VICE CHAIRMAN SORG: Sure. Thank
you, Mr. Chairman.

You gave a very detailed
analytical testimony. Thank you. But I™m

also curious. You live on this square. Right?
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MR. LADEJOBI: I do.

VICE CHAIRMAN SORG: And your
house faces 11th Street. Is that right?

MR. LADEJOBI: 1 live on 11th
Street, yes.

VICE CHAIRMAN SORG: Can you talk
for a minute like a resident and how you feel
you"ll be affected outside of this sort of
analytical voice that you"ve been using.

MR. LADEJOBI: We would be
affected by noise, by iIncreased traffic, by
impediment of use are the three things that
immediately come to mind. And by higher
density. | am completely i1in favor of
development of this lot but I think 1t should
be done 1In accordance with the Zoning
Regulations which are there for a reason.

CHAIRPERSON JORDAN: Let me ask
you what i1s your background? What do you do?

MR. LADEJOBI: I work in real
estate.

CHAIRPERSON JORDAN: What do you
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do in real estate?

MR. LADEJOBI: 1 do primarily
office properties but I"ve done office retail
development and acquisition.

CHAIRPERSON JORDAN: Broker,
agent?

MR. LADEJOBI: Real estate
investments. Private equity in the past and
now just commercial real estate Investments.

CHAIRPERSON JORDAN: Ms. Cohen.

COMMISSIONER COHEN: I just want
to ask a quick question. You said the
proposed property will present an impediment
for use. Can you be more descriptive about
the 1mpediment?

MR. LADEJOBI: Yes. 1 was a
little nervous at that time. 1 was stumbling
over my words. It"s an impediment to view.
It"s address the line of sight issue. |IT you
look at the diagrams, the line of sight that
they are addressing is line of sight from

someone standing on the street. For the
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residents that really is an i1ssue.

We have to look out the front of
our houses or we look out the back of our
houses. When we"re looking out the back of
our houses, the real line of sight issue that
should have been addressed would have been the
line of sight that is blocked from individuals
that live in that square looking out the back
of their houses. There 1s no reason for us to
be concerned about the line of sight from
someone looking across the street.

CHAIRPERSON JORDAN: You mean from
the ground level?

MR. LADEJOBI: Yes, sir.

VICE CHAIRMAN SORG: To follow up
on Ms. Cohen®s question, as you probably know
iIT you"re in real estate, views aren"t
something that are guaranteed in the Zoning
Regulations.

MR. LADEJOBI: Yes, ma®"am.

VICE CHAIRMAN SORG: So i1f you can

frame the effect. Now, | know that your house
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iIs not directly behind where this project is
taking place. |1 don"t feel | yet have a very
good grasp on how tight the rear of the homes
and their rear yards and the distance from
there through the alley to the yard in front
of the project. 1I"m interested In a
resident®"s characterization of that in terms
of light and air and encroachment not iIn terms
of views.

MR. LADEJOBI: Yes, ma"am. So the
gentleman that was here on March 5th i1s Jacob
and I believe his last name i1s Elwinker. He
could not make it today. |1 drive a "96 Camry.
I can barely fit 1t down the entry and exit
that they are suggesting for this property.

I would like to have but I was
traveling this past week. His house i1s
already damaged which I list in here because
his house i1s repeatedly hit by cars that are
coming In and out of that alley.

That 1s based on the amount of

traffic that is currently in the alley and was
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there up until the time that the automotive
shop was in use. |If you go to his house, you
can see bricks that are literally -- you go to
his house and you see bricks that are
literally chipped off the side of his home.

There i1s not any iInterest iIn an
alley where two cars can come and out at the
same time possibly to the north, but to the
south a "96 Camry is a narrow car. You cannot
drive a car that is four inches wider down
that alley. |If you look at the poles in that
alley, you see the poles are hit on the right.

IT you look at Jacob®"s house, you
see his house 1s hit on the left all the way
up to his stoop because as trucks swing out --
it"s difficult to explain but as they swing
out they quite often forget that the narrow
alley i1s still to their rear and the back of
the trucks -- these are pick-up trucks -- have
hit the front of his stoop and chip bricks off
his stoop. So I guess we all know what 15

feet 1s but a car can barely fit through 15
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feet.

Just to get back to another point,
It 1s my understanding that even In the
numbers that they presented for their
financial analyses that includes two lots. 1
don"t know 1f 1t"s significant or not but it
definitely grosses up the price and makes it
look as though this project is less profitable
than 1t actually may be.

CHAIRPERSON JORDAN: Does the
Board have any other questions?

We"l1l turn to the Applicant for
any cross-examination.

MS. MOLDENHAUER: 1°1l1 ask you a
question about the reference that you make
that there are two lots. You say that is
referenced In a deed and that"s where you
believe there®"s two lots sold?

MR. LADEJOBI: Yes. My
understanding Is that the acquisition price
that 1s included here -- 1f I"m mistaken,

please let me know -- actually includes two
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lots.

MS. MOLDENHAUER: And there i1s no
other basis other than there are two lots
referenced in the deed?

MR. LADEJOBI: I mean, my wife
shared that information with me when she did
research. | mean, that --

MS. MOLDENHAUER: We"ll clarify
that issue on redirect. It"s not accurate.

MR. LADEJOBI: Okay.

MS. MOLDENHAUER: 1It"s simply one
lot that was sold. |If you are in real estate,
you know sometimes properties have had prior
lots maybe i1dentified on the history but that
iIs simply one single lot that may potentially
have prior history of other lots throughout
the history of time.

MR. LADEJOBI: Thank you for the
clarification. My apologies 1f | was
mistaken.

MS. MOLDENHAUER: You indicate

that In your opinion -- now, that is clarified
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in the fact that this 1s an acquisition price
just for the property that we"re talking
about. Do you still believe that the
Applicant overpaid for the property?

MR. LADEJOBI: I would say if the
Applicant can --

MS. MOLDENHAUER: 1I"m trying to
understand --

MR. LADEJOBI: If the Applicant is
not able to work within the constraints of the
Zoning Regulations and is here to argue that
there is some sort of undue hardship placed on
the Application, yes, | believe the Applicant
overpaild because they could have simply passed
on the deal or someone else could have
purchased the property for an amount which
allows them to work within the Zoning
Regulations.

MS. MOLDENHAUER: Even 1T the
Zoning Regulations specifically provide for
the relief for which we are here today?

MR. LADEJOBI: I mean, | don"t
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completely follow that question but 1f the

Zoning Regulations to provide for everything
that 1s needed, then we wouldn"t be here
today.

MS. MOLDENHAUER: You indicated
that 1n your analysis on some of the
assumptions of the financials that i1t would be
reasonable for an applicant to put more down
on a deal and to finance less of the property.

MR. LADEJOBI: Not only do I
believe that --

MS. MOLDENHAUER: Is that what you
were saying?

MR. LADEJOBI: Not only do I
believe that it would be reasonable but I
believe also that the debt markets today -- 1if
Mr. Gardner is able to get 80 percent loan to
cost, I mean, that"s good. The majority of
properties are not able to even get that much
debt for development.

MS. MOLDENHAUER: Mr. Gardner will

testify to the fact that he"s obtained that
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through a specific --

CHAIRPERSON JORDAN: Let"s ask the
questions and let"s come up with some cross-
examination.

MS. MOLDENHAUER: You referenced
the fact that the assumption about a vacancy
rate and that 1t was not a reasonable vacancy
rate. [Is that considering an alley structure
or 1s that considering your background iIn
general office use?

MR. LADEJOBI: What 1 would say is
that 1 would not say that the -- I don"t
believe that the vacancy rate i1s necessarily
reasonable or unreasonable. If you guys wants
to use a 7 percent vacancy rate, we"re talking
small numbers there. | think the office
vacancy rate in D.C. across the board is
relatively low.

MS. MOLDENHAUER: But that 1s
not --

MR. LADEJOBI: To answer your

question, I1°11 give you the 7 percent and the
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property will still be profitable.

MS. MOLDENHAUER: You reference
HUD. 1Is HUD permitted for multi-family
commercial use?

MR. LADEJOBI: Oh, absolutely.
Maybe exclusively but absolutely.

MS. MOLDENHAUER: You indicated
that you think this project, or proposed
project, would provide more noise or more
traffic but you said you"ve only owned the
property for two years?

MR. LADEJOBI: About two-and-a-
half years now.

MS. MOLDENHAUER: And are you
aware that the prior automotive individual
owner and operator of the automotive repair
shop has gone through foreclosure since 20107?

MR. LADEJOBI: 1 knew he was going
through foreclosure. 1 don"t know the
timeline.

MS. MOLDENHAUER: So that would

most likely mean that he was not operating at
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full capacity or may not obviously have been
able to make enough money to sustain their
existing mortgage reducing the amount of
traffic that you may have been observing while
you were owing the property for the last two
years?

CHAIRPERSON JORDAN: 1 think that
iIs probably not relevant. 1 think 1t"s too
speculative. Let"s go to your next question,
please.

MS. MOLDENHAUER: That"s fine.

I think 1t 1s your wife"s
submission that you read out loud about the
increase In Class A apartments. Do you
understand that may be apples and oranges that
an alley project would not classify as Class
A apartment buildings?

MR. LADEJOBI: 1 completely
disagree with that. New construction Class A.
Looking at Mr. Gardner"s development, Class A.

MS. MOLDENHAUER: [I"m just trying

to -- can you -- iIs your house -- what i1s your

Neal R. Gross & Co., Inc.
202-234-4433




© 0o N o o b~ w NP

[EEN
o

11
12
13
14
15
16
17
18
19
20
21
22

Page 195

house? Your house is the third house from the
end on Irving?

MR. LADEJOBI: Yes, ma"am.

MS. MOLDENHAUER: So the rear of
your property, iIf you were to look at the rear
of your property as you"re talking about
views, they look onto the other house that is
on the other side of Irving?

CHAIRPERSON JORDAN: Mr. Moy, can
we drop the light a bit?

MS. MOLDENHAUER: One moment.

CHAIRPERSON JORDAN: You have
questions that are going to the sight line
issue?

MS. MOLDENHAUER: Yes.

I"m trying to make sure -- this iIs
your property right here, the third?

MR. LADEJOBI: Yes, ma“"am.

MS. MOLDENHAUER: And i1f you are
looking out the rear of your property, you
look onto this property right here?

MR. LADEJOBI: Well, 1 can —- if I
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come out | can see -- you know, I face
different directions. | don"t just look
straight ahead. | mean, I"m saying that with

all due respect but 1 look In all different
directions. 1 don"t just look out and look
straight ahead. |In addition, the individuals
that have signed --

MS. MOLDENHAUER: You"re not here
speaking on their behalf. You"re only here on
your own behalf. 1"m asking you questions.

MR. LADEJOBI: That"s fine. The
individuals that have also signed the
opposition letter have homes that look
directly into the back. Regardless of which
direction they look they would see it.

MS. MOLDENHAUER: This 1s
obviously an estimate so I"m asking this to
you as an estimate. | was looking at the base
atlas and your property says that i1t"s 77 feet
long and 1t looks like your house i1s about 50
or so. Would that be a potential estimate, as

you are In real estate, of about 20 feet of a
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rear yard then before you even hit the alley
on the back of your property?

MR. LADEJOBI: Twenty feet Is --

MS. MOLDENHAUER: Give or take.

MR. LADEJOBI: Maybe give or take.
Yeah, maybe.

MS. MOLDENHAUER: So about 20 feet
then that you have in city living on the rear
of your property before then you hit the alley
and then you have a view.

That was 1t. No other questions
then for the individual in opposition.

CHAIRPERSON JORDAN: Back to the
lights, please. Thank you.

Okay. Now I"m all confused.

Where are we? We just had cross-examination.
We are here and we go back over there. Okay.
I need my tic tac toe to keep up where we are.

Now we are back to the Applicant
for rebuttal testimony. No, I"m sorry. |Is
there anyone that wants to testify in

opposition? Excuse me. Anyone wishing to
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testify 1In opposition to this application?
You almost got past.

Seeing none, now let"s now go to
rebuttal. We are not having a lot of rebuttal
here. Ten minute rebuttal at max.

VICE CHAIRMAN SORG: If you want,
I have a question. | don"t know if you want
to do that or you can do your rebuttal.

MS. MOLDENHAUER: Start the clock.

VICE CHAIRMAN SORG: One thing 1
want to know Is you said you"ve got ten
letters of support. Can you point out which
addresses those come from on the --

MR. GARDNER: My letters of
support are from -- my letters of support are
from these two residents on Irving Street,
this property. Sorry.

CHAIRPERSON JORDAN: We gotcha.

MR. GARDNER: This resident here
on the corner. This resident here, resident
here, one here on Columbia, and one 1| believe

this residence here that backs up to the
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building. There is one other on Sherman
Avenue. | think 1t"s up here iIn the north.
I"m not sure exactly which house 1t 1Is.

CHAIRPERSON JORDAN: Okay.
Proceed, please.

MS. MOLDENHAUER: 1"m going to ask
the Applicant to provide a brief explanation
of the financing, how you obtain that, and
just to provide the Board a brief
understanding in that regard and kind of
address some of the issues that Mr. Toks
brought up.

MR. GARDNER: Just to address some
of the assumptions and the rebuttals to those,
we work with Bank of Georgetown. They offer
80/75 percent financing for us on 20/25 year
term. It is very similar to another bank who
we have also spoken to about this project on
those equity and loan values.

CHAIRPERSON JORDAN: On the multi-
family?

MR. GARDNER: Multi-family.
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CHAIRPERSON JORDAN: Okay.

MR. GARDNER: On this project
specifically. Even so, there iIs --

CHAIRPERSON JORDAN: Do you have a
letter of intent or something? Is that iIn the
file?

MS. MOLDENHAUER: From Bank of
Georgetown?

CHAIRPERSON JORDAN: Yes.

MS. MOLDENHAUER: No. We do not
have that 1n the file. We can supplement the
record.

CHAIRPERSON JORDAN: Okay. Any
other bank on terms.

MR. GARDNER: Sure.

MS. MOLDENHAUER: Just a point of
clarification. Some of those -- I don"t know
1T my client had actually obtained formal
letters. We may have to go back and recreate
those so the Board understands that.

CHAIRPERSON JORDAN: Right. 1

thin 1t"s important in light of opposition.
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Go ahead.

MR. GARDNER: Those numbers are
based on the speculation of the project
without entitlements. Even so, there i1s an
opportunity cost on any equity. |1 find that
to be much higher than any bank financing
rate. 1 do not believe HUD financing is
available on a mixed-use project. They stick
to strictly residential. FHA i1s required.

CHAIRPERSON JORDAN: You don"t
have to give testimony. We understand. We
don"t want to get you walking down a road
where you don"t want to be.

MR. GARDNER: And project size
affects a management fee and vacancy rates and
the size of this building compared to a 100-
unit building, multi-100-unit building so
those numbers will go higher.

This, indeed, is a single-lot
purchase. The deed may reference two lot
numbers 1n the 800 series of this same square.

At one point the rear yard was a separate lot
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from the lot which the building sits on.

MS. MOLDENHAUER: Now I would just
like to ask the Applicant to briefly describe
the sun study that the Board has In regards
to —-

CHAIRPERSON JORDAN: This 1is
rebuttal. Did we talk about sun? We talked
about sight line.

MS. MOLDENHAUER: Line of sight
affect on other properties. If 1t"s not
necessary, | think the sun study speaks for
itself i1n regards of nominal impact and
nothing that would rise to the level of --

CHAIRPERSON JORDAN: The
opposition didn"t raise anything about sun
studies but they did raise about sight lines
which you covered.

MS. MOLDENHAUER: Okay. The
Applicant talked -- the opposition talked
about the parking concern. Can you just very
briefly walk through what it is that you are

prepared to do as an additional cost that
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obviously was not foreseen at the time of
acquisition in regards to improving the alley
condition to try to mitigate what you believe
to be obviously a decrease in use of parking
and to that effect.

MR. GARDNER: The southwest corner
of the building was -- which is the parking
garage entrance, was a corner use by the
automotive repailr to access the southern half
of the building so 1t was an active entrance
prior to the proposed use.

The cause of the building located
immediately to the south, the southern
entrance of the alley, 1"ve spoken with and
offered that neighbor to provide some
protection on his building because of current
and existing problems, either metal bollards
or metal bracing along the building.

Even to address some of the issues
on his front porch. He has a brick parapet
wall that rises to about eight feet so that

when cars leave the alley they can®"t see the
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sidewalk so to bring that down and replace
with an open railing. It was part of my
initial offer even back in December and
followed up In conversations and emails with
that owner.

MS. MOLDENHAUER: Can you talk
about the improvement that you®"re providing on
the alley overall?

MR. GARDNER: So i1n working with
DDOT and part of my proposed plan was to
address pedestrian travel through the alley,
striping the alley at the 15-foot entrance so
that there could be a well-marked and
recognized pedestrian zone that would still
allow vehicles to travel.

Also improving the lighting on the
alley. Removing existing street lighting and
installing building-mounted fixtures that
would direct lighting only in a downward
fashion. There iIs a photometric study that
shows actually increased lighting levels in

the alley and reduced levels on the rear yards
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and the cost associated with that.

I"m also proposing to contribute a
portion of the alley reconstruction from the
northern to the southern entrance in
conjunction with DDOT i1f they are willing.

MS. MOLDENHAUER: And were those
costs that you had anticipated or would have
been able to foresee when you initially
purchased the property?

MR. GARDNER: While we were
offering to make some lighting Improvements,
DDOT has specifically referenced the lighting
levels of a residential sidewalk that they
would like me to go towards and that is much
more substantial lighting system than 1 was
prepared to install.

MS. MOLDENHAUER: Jumping now to
kind of unforeseen cost, can you talk about
the unforeseen cost related to fire safety and
the fire hydrant and they also the roof.

MR. GARDNER: So on acquisition of

the property we were aware of some damage to
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the concrete roof structure. It was visible
from the interior. On working with the
engineer to certify the integrity of the
existing structure he has eliminated the
chance for repair to certify the iIntegrity.

He i1s saying replacement because
water i1s infiltrated into the concrete
structure and gotten iInto the rebar which is
then rusting and spalding for the visual
impact. However, there could be many areas
that rebar i1s rusting and not visible.

The southern third of the building
did have -- was completely covered in drywall
when the building was purchased. From some of
our removal and then rain infiltration just
over the winter the drywall has come down and
the structure i1s charred and not repairable.
It must be replaced In 1ts entirety.

MS. MOLDENHAUER: There are also
pictures, Exhibit E, in the supplemental that
show additional -- 1t may be easier to see in

regards to the fire damage.
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MR. GARDNER: Also 1n working with

FEMS to provide -- the building will be
sprinklered but also to meet the requirement
of a hose pool, we are offering to put iIn a
hydrant, a public hydrant, in the alley on our
property which will also service our building
as well as the surrounding buirldings because
of the i1naccessibility from the narrowness of
the alley.

COMMISSIONER COHEN: Is your roof
going to be flat?

MR. GARDNER: The proposed roof is
going to be flat.

COMMISSIONER COHEN: Will you
paint i1t white at least?

MR. GARDNER: White or green roof.

COMMISSIONER COHEN: Oh, okay.
Did you find mold? Personal question. I™"m
really interested in mold and what people
find.

MR. GARDNER: The majority of the

building 1s masonry. It"s not improved very
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much from the time 1t was originally buirlt.
The drywall to the ceiling is covered in mold.
Small areas.

CHAIRPERSON JORDAN: On this
question about the lot, the purchased lot, it
was just one lot or was i1t two? Tell me about
the lot. 1 didn"t hear.

MR. GARDNER: 1 referenced it
earlier. We only purchased one lot, Lot 837
on Square 2851. Historically it"s referred to
as two addresses; 3011 11th Street rear, as
well as 1018 Irving Street rear, but it is a
single lot. The deed references prior lot
numbers which 1 mentioned the rear yard. The
open yard had a lot number and our building a
separate lot number.

CHAIRPERSON JORDAN: What was the
appraised value of the property before you
bought 1t?

MR. GARDNER: We did not get an
appraisal prior to purchase.

CHAIRPERSON JORDAN: Once you had
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the contract on i1t before closing what was 1t?

MR. GARDNER: The original

contract?

CHAIRPERSON JORDAN: Yes.

MS. MOLDENHAUER: Purchase price?

CHAIRPERSON JORDAN: Appraisal
price.

MR. GARDNER: There was no
appraisal. It was purchased with all private

equity. The bank didn"t require appraisal.

CHAIRPERSON JORDAN: Not if you
give them all equity. What the heck. 1 mean,
all cash. Okay.

MR. GARDNER: For the acquisition.

CHAIRPERSON JORDAN: Interesting.
Okay. Gotcha.

MS. MOLDENHAUER: Just to address
the multiple lot issue, 1f you go to, |
believe, Exhibit 9 in the BZA"s record. You
can see the C of O which was for just this
parcel, rear 1018. It references two

different tax lots, Lot 826 and 828, for
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clarification i1s also part of the record as
well.

CHAIRPERSON JORDAN: Thank you.

MS. MOLDENHAUER: Can you just
speak very briefly about the financials for a
single-floor office and how that is iInfeasible
in that regard?

MR. GARDNER: A single-floor
office would be able to use a portion of the
building for office use and a portion would
still be required for parking for that use so
100 percent of the building cannot be leased.

Substantial 1mprovements need to
be done to the building. As part of total
investment summary, which was Exhibit F,
addresses the base development cost and also
improvements to become an office use.

The fit-out electrical and
plumbing requirements for that would be
substantial, in addition to the building
repairs. The income analysis there, which 1is

Exhibit 1, looks at the leasing rates and
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income analysis of that office use and would
create a loss per month.

MS. MOLDENHAUER: Thank you.

At this point I would like to
provide a brief conclusion to the Board. We
believe that based on the written submission,
the supplement, today"s presentation, that the
Applicant does satisfy all three prongs of the
area variance requirements and the use
variance requirements for the office space.

We believe that there are a
confluence of factors that were unknown at the
time of acquisition In regards to the use
variance which the Office of Planning already
recommends approval for the office use and we
don"t believe i1s relevant iIn regards to the
use for a multi-family as a special exception.

The existing nonconforming use of
the site, the fact that i1t had been used for
so long as an automotive repair shop. The
environmental conditions of the site while

obviously are visually obvious when you walk
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into the site iIn regards to the use, nothing
is fully known until obviously you start
costing out the specific iIssues and providing
cost analysis for how that is going to affect
the development.

The existing 69 percent lot
occupancy, which the Applicant Is anticipating
to reduce over the additional floors,
especially In comparison to the Adams Alley
case 1n which OP recommended approval and the
Board approved that case, they actually
maintained the high level of lot occupancy
onto the additional stories where in this case
the Applicant i1s looking to reduce that on the
second floor and then reduce i1t even further
on the third floor In regards to the
percentage of lot occupancy being occupied.

In addition to that, the cost of
renovating, as we indicated, the roof
structure repairs from the fire damage were
not visible or apparent at the time. The cost

of the other construction; a concrete roof
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which we reference in the supplemental, and
which the Applicant referenced today, and
masonry repairs.

In the Adams Alley case the Office
of Planning found that the fact that the alley
was surrounded not by one or two sides but
rather by all sides of a public alley, the
fact that this was a windowless structure all
led to a confluence of factors which are
synonymous here iIn this situation which we
believe support approval on this case.

Those factors do create a
practical difficulty and/or undue hardship iIn
regards to complying with the Zoning
Regulations. The standard is not for which
the individual i1n opposition argued indicating
such a high level that I don"t believe is
reasonable.

It"s not a standard that was
articulated i1in the Congregational Clusters
case 1n which there was an analysis on the old

Woody*"s building downtown in the District iIn
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which they purchased that property and then

tried to use i1t for the specific permitted use
and then indicated that a market analysis
would not allow that.

Obviously i1f i1t was required to
analyze all of that in advance of acquisition,
that standard i1s not reasonable, nor i1s the
standard that the Board has applied iIn
multiple situations in the past.

Additionally, the individual 1In
opposition argued that the owner should
potentially sell the property at a loss and
let another individual develop 1t. We believe
that the hardships that are i1dentified here
obviously are not unique to the owner but are
rather unique to the property.

Any individual, not just this
Applicant, that would potentially acquire this
property would have these challenges and would
have the same challenges iIn regards to
complying with the Zoning Requirements.

We did not provide generalities

Neal R. Gross & Co., Inc.
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but rather tried to provide as much
specificity In the economic hardship that we
provided to the Board In regards to details
providing the fact that obviously the matter-
of-right uses such as maintaining the auto
repair shop or potentially providing an artist
studio are just not feasible based on the long
extended lack of maintenance to the property.

CHAIRPERSON JORDAN: Let"s get to
the wrap-up, please.

MS. MOLDENHAUER: We simply
believe that there i1s obviously no adverse
impact, that we"re talking about the rear of
a property from being able to view 1t. He 1s
at the very very end of the site or of the
square.

As iIndicated from the Board
members, there is no right to a specific view,
especially a view iIn the rear of the property
especially when analyzing under a special
exception standard. We feel as thought the

Applicant is actually improving and providing
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some good. We have 10 letters of support from
individuals throughout the square.

The Applicant i1s working to
improve the alley and providing a lot of
improvement In that regard. We feel as though
we have satisfied, as | indicated, all three
prongs of the standard. We would ask the
Board to rule in favor of this application.

CHAIRPERSON JORDAN: Thank you.
Let me ask this quick question. 1 don"t know
iIT 1 missed i1t before. Are you intending to
-— 1s this an Investment property or are you
living there?

MR. GARDNER: Part of my -- one of
my investors i1s the office tenant.

CHAIRPERSON JORDAN: Okay.

MR. GARDNER: Me, personally, will
not occupy the building.

CHAIRPERSON JORDAN: Okay. So you
answered my question. Investment property.
Okay. Gotcha.

Mr. Moy, let"s look at a date.

Neal R. Gross & Co., Inc.
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Let"s close this hearing. You are going to
supplement the record. Go ahead.

MR. LADEJOBI: Do I get a chance?

CHAIRPERSON JORDAN: No, you
don"t.

MR. LADEJOBI: Okay. Thank you.

CHAIRPERSON JORDAN: Let"s
supplement the record with the letters of
intent from the bank and financial
institutions, or letters of commitment,
whatever you got so we can have that.

Was there anything else that the
Board wanted? You should seriously take a
look at the height during this period and see
1T there 1s some wiggle room with OP on this.

COMMISSIONER COHEN: 1 think a
confirmation of the width of the alley
throughout because i1t does change so 1T we can
get that.

MS. MOLDENHAUER: We can actually
walk through the alley as far as the

different --

Neal R. Gross & Co., Inc.
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CHAIRPERSON JORDAN: Submit

something so that"s real clear.

COMMISSIONER COHEN: Is 1t In the
submission?

MS. MOLDENHAUER: 1It"s 1In the
submission.

MR. GARDNER: The original
submittal of the drawings includes the alley
widths.

CHAIRPERSON JORDAN: Okay.
Anybody else need anything? Then we will have
this on what date for decision? |1 don"t know
where we are. 1 really don"t know where we
are. Let"s do this. Both of you submit
proposed findings of fact and conclusions of
law first. |1 think you gave me a decision
date of the 23rd?

MR. MOY: That"s right, sir. |IFT
the parties need the written transcript, that
won"t be In the office until 10 or 14 days
from today.

CHAIRPERSON JORDAN: What"s today?

Neal R. Gross & Co., Inc.
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That"s the 12th or 13th. That means they

would have to flip and do a brief -- 1 mean,
findings of fact and conclusions of law iIn
four days. 1 understand that takes three
weeks. No. Bad Lloyd, bad Lloyd. Bad.

What 1s the next hearing date, the
30th?

MR. MOY: Yes, sir.

CHAIRPERSON JORDAN: Let"s do the
30th as a decision date. Then your proposed
findings of fact should be in by the 23rd.
How about that? Makes sense, Mr. Moy?

MR. MOY: Yes, sir. To me it
does.

CHAIRPERSON JORDAN: Okay.

MS. MOLDENHAUER: Can 1 ask two
points of clarification? We have to have the
findings of facts in by the 23rd of April.
What about the letters from the bank?

CHAIRPERSON JORDAN: It can be at
the same time.

MS. MOLDENHAUER: At the same time

Neal R. Gross & Co., Inc.
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or would the individual In opposition rather

have that 1n advance to kind of respond to

that?

MR. LADEJOBI: No, I don"t need
that.

MS. MOLDENHAUER: Okay.

CHAIRPERSON JORDAN: Okay. So
that"s it.

MS. MOLDENHAUER: And the one
other question, Chairman Jordan. You actually
indicated that we should work with OP about
the heirght?

CHAIRPERSON JORDAN: No, 1 was
saying 1If there"s some room In the interim,
It"s better you guys come to some type of --
something that"s getting married as opposed to
us doing some things because, actually, I
think height i1s an i1Issue here just so you
know.

But, anyway, you don"t have to do
anything but the submission of the findings of

fact and conclusions of law and the letters,
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the bank letters. You don"t have to. Trust
me. | guess you guys already had
conversations before.

MS. MOLDENHAUER: Yes, we have and
obviously --

CHAIRPERSON JORDAN: You"re at a
stalemate. North and South Korea and stuff
like that.

All right. Good. Let"s conclude
this hearing.

The Board has one other small i1tem
of business.

MS. MOLDENHAUER: Thank you very
much.

CHAIRPERSON JORDAN: YouT're
welcome. Thank you.

Thank you very much.

MR. GARDNER: Thank you.

CHAIRPERSON JORDAN: On March 26,
2013 the Board announced and voted on dates
for closed meetings for legal advice and

deliberation but not for voting for the month
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of April.

In accordance with Section 405 of
the Open Meetings Act of D.C. Office Code
Section 2-575(c) 1 move that the Board of
Zoning Adjustment add and include the remand
of Appeal No. 18031 to an already voted closed
meeting schedule for Monday April 8. Is there
a second?

MEMBER ALLEN: Second.

CHAIRPERSON JORDAN: Motion made
and seconded.

Will the Secretary please take a
roll call vote.

MR. MOY: Yes, sir.

When 1 call the Member®s name if
you would please respond by either yes or no.

Ms. Cohen.

COMMISSIONER COHEN: Aye.

MR. MOY: Vice Chailrperson Sorg.

VICE CHAIR SORG: Yes.

MR. MOY: Chairrman Jordan.

CHAIRPERSON JORDAN: Are we going

Neal R. Gross & Co., Inc.
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with ayes or yes or no? Yes.

Chairman.

MR. MOY: Ms. Allen.
MEMBER ALLEN: Yes.
MR. MOY: Mr. Hinkle.
MEMBER HINKLE: Aye.

MR. MOY: The motion carries, Mr.

CHAIRPERSON JORDAN: Good. Seeing

that the motion i1s passed, be sure that the

Office of Zoning take appropriate steps to

provide public notice.

MR. MOY: Yes, sir.
CHAIRPERSON JORDAN: Thank you.

Any other business coming before

the Board?

MR. MOY: Not from the staff.

CHAIRPERSON JORDAN: Then we stand

adjourned. Go run and get something to eat.

(Whereupon, at 1:19 p.m. the

hearing was adjourned.)
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This is to certify that the foregoing transcript

In the matter of: pPublic Hearing

Before: DC BZA

Date: 04-02-13

Place: washington, DC

was duly recorded and accurately transcribed under

my direction; further, that said transcript is a

true and accurate record of the proceedings.

Court Reporter
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